IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION

PATRICIA M. EGGER, Administratrix - MAY TERM, 2001
of the Estate of CHARLES EGGER, Deceased
Plaintiff : No. 1908
V. : Commerce Program

GULF INSURANCE COMPANY,
BROWNYARD GROUP, INC., W.H.
BROWNYARD CORPORATION and/or
BROWNYARD BROTHERS, INC.
Defendants,

V.

AON RISK SERVICES, INC. OF PENNSYLVANIA,
and BROKERAGE PROFESSIONALS, INC.

Additional Defendants. : Control Nos. 051324, 051341

ORDER

AND NOW, this 11th day of September 2002, upon consideration of the cross Motions for

Summary Judgment of plaintiff, PetriciaM. Egger, Adminigtratrix of the Estate of CharlesEgger (“Egger”),

and defendant, Gulf Insurance Company (“ Gulf”), the pertinent responses, the respectivememoranda, all

other mattersof record, and in accord with the Opinion being filed contemporaneoudy with thisOrder, it

is hereby ORDERED that:

1) Egger’ sMotion for Summary Judgment isDenied becausethereexist genuineissuesof materia

facts; and

2) Gulf’sMotion for Summary Judgment isDenied becausethere exist genuineissue of materia

facts.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.
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OPINION

Albert W. Sheppard, Jr., J. .ot September 11, 2002

Plaintiff, PatriciaM. Egger, Adminigratrix of the Estate of CharlesEgger (“Egger”), and defendant,
Gulf Insurance Company (“ Gulf”) havefiled these cross Mationsfor Summary Judgment. For the reasons

discussed, the motions are denied.



BACKGROUND

Egger commenced thisaction againgt Gulf to recover amounts Egger damssheisentitled to receive
pursuant to the verdict in an underlying lawsuit! in which ajury found that one of Gulf’ sinsured, Foulke
Associates, Inc (*Foulke”), negligently caused the death of her husband, CharlesEgger (“Mr. Egger”).
Egger contends that under a $10 million umbrellainsurance policy Gulf issued to Foulke (“umbrella
policy”), sheisentitled toreceive $3,012,965.75, theamount unsatisfied from the $3,837,965.75 verdict.2

On September 5, 1997, Mr. Egger was granted access by Foulke' semployeesto clean aconfined
gpace ontheroof of ascrubber unit at Philadel phia Electric Company’ s Eddystone power plant (“PECQO”).
Whilein this confined space, Mr. Egger was using a high pressure water jet to clean sulfur dioxide resdue
from this scrubber unit. After asudden loss of water pressureto the jet, Mr. Egger lost hisbaance and the
water jet cameto rest near the back of hisknee. When the water pressure unexpectedly came back on,
the water pierced hisleg and severed severa arteries. Mr. Egger placed an emergency call for help to
Foulke s personnel, however it took gpproximatdy twenty minutesfor themto arriveto assst him. After
arriving on the scenewithout rescueor first aid equipment, Foulke' spersonne returned to Mr. Egger and
determined that instead of administering first aid, they should first retrieve Mr. Egger from the confined

space. In the meantime, Mr. Egger bled to death.

! Eqgger v. Foulke, et a., Nov. Term, 1998, No. 03980 (C.P. Phila. 1998)

2 Pursuant to a settlement agreement, Egger has received $825,000 from Foulke and Security
Insurance Company of Hartford, Foulke's primary insurer.
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Egger brought suit against Foulke for the death of Mr. Egger aleging, inter alia, failureto

adequately train personnel, failureto adequatel y maintai n rescue equipment at the confined space, failure
to timely respond to Mr. Egger’ semergency Situation, and failure to administer timely first aid, such as
placing atourniquet on Mr. Egger’s knee.?

On February 7, 2001, and beforethe jury verdict, Gulf denied umbrellacoverage for Foulke. Soon
thereafter, Egger and Foulke entered into a settlement agreement whereby in exchange for Egger’s
agreement not to enforce any excessjudgment beyond the $1 million provided under Foulke sgenera
liability insurance,” Egger agreed to accept $825,000 aswell as an assignment of Foulke srights under the
Gulf umbrélapolicy. On February, 9, 2001, thejury returned its verdict in the amount of $3.5 million
againg Foulke. After Egger’ smotionfor delay of damageswasgranted, thefind judgement against Foulke
totaled $3,837,965.75. Under the settlement agreement, Egger has received $825,000 from Foulke, but
has yet to receive the remaining $3,012,965.75.

OnMay 18, 2001, Egger brought thisaction aleging breach of contract and bad faith clamsagainst

Gulf. On May 20, 2002, the parties filed these cross motions for summary judgment.®

3 Egger aso brought claims against PECO and National Liquid Blasting, Inc, the manufacturer’s
of the water jet. Both claims were ultimately settled.

4 Security Insurance Company of Hartford provided this $1 million general liability policy to
Foulke.

> Defendants, Brownyard Group, Inc. W.H. Brownyard Corporation, Brownyard Brothers, Inc
(“Brownyard defendants’), and additional defendant Brokerage Professionals, Inc (“BPI”) filed briefs
in support of Egger’s Motion for Summary Judgment. The arguments raised by the Brownyard
defendants and BPI mirror those of Egger.



DISCUSSION

Foulke s Assignment to Egger isValid.

Initidly, Gulf arguesthat absent an effective assgnment of Foulke srightsto Egger, Egger hasno
standing to sue. Specificdly, Gulf assartsthat ancethe umbrelapolicy required Gulf’ s consent prior to an
assignment, and Foulke did not obtain such consent, Foulke could not have assigned its rights under the
policy to Egger. On the other hand, Egger arguesthat similar provisionsin insurance policies have been
interpreted not to prohibit assgnments after aloss has occurred, but operate asaprohibition only prior to
aloss. This court agrees and holds that the assignment was valid.

Pennsylvanialaw isunclear onthisissuewhether generd stipulations prohibiting assgnments absent
aninsurer’ sconsent (“non-assignment clauses’) should apply only to pre-lossass gnments. Pennsylvania
courts have, however, anayzed non-assignment clauses by considering the clear language used and the

purposes for which the clauses were inserted. In National Memoria Servicesv. Metropolitan Life

Insurance, 48 A.2d 143 (Pa. 1946), our Supreme Court was asked to determine whether lifeinsurance
benefits were assignable to pay an undertaker’ shill. In holding that the clause was unenforceable, the
Nationd court explained that the event insured againgt by the insurance company had aready occurred,
namely the death of the policy holder. Thus, theamount of the claim was determined and therisk of non-
paymentsof premiumsfacing theinsurance company wasno longer possible. Therefore, the Nationd court
concluded that there no longer existed a sound reason for the insurance company to limit or forbid

assignment. In so holding, the National court relied on Couch Encyclopedia of Insurance stating:

After aloss has occurred, the right of the insured or his successor in interest to the
indemnity provided in the policy becomes afixed and vested right; it isan obligation debt
due from the insurer to the insured, subject only to such claims, demands or defenses as



theinsurer would have been entitled to make against the origind insured . . . Asamatter
of fact, aprovisoninapolicy, prohibiting as[sic] assgnment after loss has occurred, is
generally regarded asvoid, inthat it isagainst public policy so to restrict the relation of
debtor and creditor by restricting or rendering subject to the control of the insurer an
absolute right in the nature of a chose in action.

48 A.2d 143, 144 (quoting Couch Encyclopedia of Insurance Laws, Vol. VI, 81459, p. 5275, 5277).
When congdering non-assignment clauses, severd federd courts, goplying Pennsylvanialaw, have

followed the approach espoused in National . In Violav. Fireman’s Fund Insurance Company, 965 F.

Supp. 654 (E.D. Pa. 1997), atort plaintiff commenced an action against an umbrellaliability insurer to
recover under the policy after obtaining judgment against itsinsured for assault. Faced with applying an
assgnment clausethat required the consent of theinsurer, the Violacourt held that an assgnment wasvalid
even without consent of theinsurer sincethe events- - there acourt approved settlement - - that gaverise
totheinsured sindemnity clamsagaing theinsurer occurred prior to the assgnment of rightsto the plaintiff.

Relying on National, theViolacourt held that “[s]tipulationsin policiesforbidding assgnmentshave no

effect onthe* assgnment of the policy or rights after the occurrence of the event, which createstheliability
of theinsurer[.]’" 965 F.Supp. at 659 (citation omitted).

Similarly, in Continental Casualty Co. v. Diversified Industries, Inc., 884 F.Supp. 937, 947

(E.D.Pa. 1995), the court held that where an injury, namely environmental damage caused by chemica
pollutants, “which could potentidly placeliability uponthe[insurers].. occurred prior totheassgnment” the
non-assgnment provison did not preclude theinsured from assgning itsrights under its policieswithout the

consent of theinsurer. Relying on National, the court reasoned that “ [ b]ecause the assignment did not

increase the amount of risk which the[insurers] will face, but merely changed the name of the party to

whom any payment may be made, it passes muster under National [].” Id at 948.



Although federa courts haverelied on Nationa in holding that non-assignment clauses did not

preclude the insured from assigning its rights without the consent of the insurer, in two instances our

Superior Court has chosen not to follow the Supreme Court’ sholding in National. The courtsin both Fran

and John’ s Doylestown Auto Center v. Allstate Insurance Co., 638 A.2d 1023 (Pa.Super.Ct. 1994) and

High-Tech Enterprises, Inc. v. General Accident Insurance Co., 635 A.2d 639 (Pa.Super.Ct 1993), make

no reference whatever toNationd. In striking down the assignments of the insureds, both courts merely

looked to the plain language of the policieswhich required consent of theinsureds prior to assgnment. Fran
and John's, 638 A.2d at 1025; High-Tech, 635 A.2d at 641-642. Thus, the approach used by both these
courtsisin direct conflict with our Supreme Court in National.

Whilethere seemsto be conflicting law in Pennsylvaniaregarding the assignability of rights under
apolicy requiring theinsurer’ sprior consent, “the great mgjority of courts adhereto therule that genera

dtipulationsin policies prohibiting assignments thereof except with the consent of the insurer gpply only to

assignments before loss, and do not prevent an assignment after loss.” Couch on Insurance 3D 35:7
(1995). For example, courtsin Delaware, Georgia, Wisconan, Oregon, lowa, and Texas dl have held that
clausesrequiring theinsurer’ sconsent prior to atransfer of rights prohibit only the assgnment of therights

beforealoss occurs, not after. Seee.q., Int’| Rediscount Corp. v. Hartford Accident and Indem. Co., 425

F.Supp. 669 (D. C. Ddl. 1997); Georgia Co-Operative Fire Association v. Borchardt & Co., 51 SE. 429

(Ga. 1905); Straz v. Kansas Bankers Sur. Co., 986 F.Supp. 563, 569 (E.D. Wis. 1997); Sparev. Home

Mutud Ins. Co., 17 F. 568 (D. Ore. 1883); Conrad Brothersv. John Deere Ins. Co., 640 N.W. 2d 231,

238 (lowa2001); McLaren v. Imperia Cas. & Indem. Co., 767 F.Supp. 1364, 1377 (N.D. Tex. 1991).

In so holding, these courts have unanimously agreed that the “ general ruleisto prevent aliability or



indemnity insurance policy’ s express prohibition of an assgnment without the consent of the insurer from
barring an assgnment of the palicy or right thereunder after the event has occurred by which liability under

the policy isfastened upon the insurer.” Couch, 35:7 (citations omitted).

Thiscourt ispersuaded that the rational e of National isthe better view. Accordingly, thiscourt
concludes that Foulke' s assignment to Egger was valid in that it occurred after the jury verdict in the
underlying lawsuit. Following Gulf’ sdenid of coverage, Hartford and Foulke negotiated a settlement with

Egger and PECO whereby Egger agreed, inter alia, to an assignment of Foulke' srights under the Gulf

policy in exchange for Egger’ sagreement to not enforce any excess judgment that may be returned by the
jury against Foulke. PI’'s Mem. of Law at 8. Gulf argues that the assignment isinvalid because the
agreement reached by Foulke and Egger occurred before the insured against loss of providing excess
liability coverage, asit was entered into one day before the case went to thejury for averdict. Def’ sRepl
a 5, 6. However, athough the assignment clause in the agreement between Egger and Foulke may have
existed before the jury verdict, it was merely an agreement to assign and did not become an actual
assignment until after the $3.5 million jury verdict. Further evidence of thisisthe written agreement attached
to Egger’ s Complaint which showsthat the execution date of the agreement was“March 15, 2001”7, over
amonth after the February 6, 2001, jury verdict. Complaint, Ex. C. Since Foulke assigned itsrightsunder
the Gulf policy to Egger after the loss (here the $3.5 million jury verdict), the assgnment “ passes muster”

under our Supreme Court’s holding in National and is therefore valid.




. TheCrossMotionsfor Summary Judgement are Both Denied as There Exist Genuine
| ssues of Disputed Material Facts.®

A proper grant of summary judgment depends upon an evidentiary record thet either (1) showsthe
materid facts are undisputed or (2) containsinsufficient evidence of factsto make out a primafacie cause

of action or defense. Basilev. H & R Block, Inc., 777 A.2d 95 (Pa. Super Ct. 2001). Under Pa.R.C.P.

1035.2(2), if adefendant isthe moving party, he may make the showing necessary to support the entrance
of summary judgment by pointing to materialswhich indicate that the plaintiff isunableto satisfy an dement
of hiscause of action. |d. The non-moving party must adduce sufficient evidence onan issue essentid to
its caseand on which it bears the burden of proof such that ajury could return averdict favorableto the
non-moving party. 1d. Whenthe plaintiff isthe non-moving party, “ summary judgment isimproper if the
evidence, viewed favorably to the plaintiff, wouldjustify recovery under the theory [he] haspled.” 1d.
However, “[slummary judgment is proper when the pleadings, depositions, answersto interrogatories,

admissions on file, and affidavits demonstrate that there exists no genuine issue of material fact and the

moving party isentitled to judgment asamatter of law.” Hornev. Haladay, 728 A.2d 954 (Pa.Super.Ct.
1999) (citing Pa.R.C.P. 1035.2). Summary judgment may only be granted in caseswhereitis*clear and
freefrom doubt that the moving party isentitled to judgment asamatter of law.” 1d. (citations omitted).

Here, Gulf arguesthat given the nature of Foulke' s* services provided, and the fact that these
serviceswere performed for separate monetary compensation, coveragefor thisincident isspecifically

excluded under the palicy.” Gulf’sMem. of Law at 25. Recently, in Wagner v. Erie Ins. Co., 2002 WL

1023106 (Pa.Super.Ct. 2002), our Superior Court clarified the proper procedurein

6 The Egger and Gulf motions address identical arguments, and are, therefore, discussed jointly.
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interpreting insurance policies as follows:

Interpretation of an insurance contract is a matter of law and is therefore generally
performed by acourt rather than by ajury. Madison Congruction Co. v. The Harleysville
Ins. Co., [735A.2d 100, 106 (Pa. 1999).] “In interpreting the language of apolicy, the
god is'to ascertain theintent of the parties as manifested by the language of the written
instrument."" The Municipality of Mt. Lebanon v. Reliance Ins. Co., 778 A.2d 1228,
1231-1232 (Pa.Super.2001), quoting M adison Construction, supraat 606, 735 A.2d at
106. "Indeed, our Supreme Court hasingtructed that the '‘polestar of our inquiry ... isthe
language of the insurance policy.' " Id. at 1232, 735 A.2d 100, quoting Madison
Construction, supra at 606, 735 A.2d at 106.

""Where. . . thelanguage of the[insurance] contract isclear and unambiguous, a
court isrequired to give effect to that language. " Madison Construction, supraat 606,
735 A.2d at 106, [citations omitted]. When construing a policy, "[w]ords of common
usage ... are to be construed in their natural, plain and ordinary sense ... and we may
inform our understanding of these terms by considering their dictionary
definitions."[citations omitted)].

Whileacourt must not "distort the meaning of the language or resort to astrained
contrivance in order to find an ambiguity[,]" it must find that "contractual terms are
ambiguousif they are subject to more than one reasonabl e interpretation when applied to
a particular set of facts." I1d. [citations omitted] "Where a provision of a policy is
ambiguous, thepolicy provisonisto be construed infavor of theinsured and against the
insurer, the drafter of the agreement.” 1d., (citations omitted).

When an insurer... relies on a policy exclusion as the basis for its denial of
coverage, it has asserted an affirmative defense and thus bears the burden of proving such
adefense. [citationsomitted]. To prevail, [insurer] must prove that the language of the
insurance contract is clear and unambiguous, otherwise, the provison will beconstrued in
favor of theinsured. 1d. Moreover, when the question is one of contract interpretation,
public policy arguments areirrelevant. Madison Condtruction, supraat 611n. 7, 735 A.2d
at 108 n. 7.

2002 WL 1023106, at * 4.
The portion of the policy which Gulf urges excludes Egger’ sclaimsisthe Professiona Liability
Exclusion Endorsement. The exclusion states, in pertinent part:
This policy does not apply to any error or omission, malpractice or mistake of a
professiona nature committed or alleged to have been committed by or on behalf of the

insured in the conduct of any of theinsured’ sbusinessactivities; however, thisexcluson
does not apply to the insured’ s operations only in connection with security guard or
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investigative operations. Any coverage afforded hereunder shall apply excess of
“underlyinginsurance’ aslisted in the schedule of underlying insurance attached to this
poalicy, and then only for such liahility for which coverageisafforded under said “underlying
insurance.” ...

This policy isfurther extended to cover “Incidental Malpractice.”

Asusedinthisendorsement “ Incidental Ma practice” means* bodily injury” resulting from
the rendering of or failure to render the following services by an “insured”:
A) Medical, Surgical, Dental, X-Ray or Nursing service or treatment or
the furnishing of food or beverages in connection therewith; or
(B)  thefurnishing or dispensing of drugs or medical, dental or surgical
supplies or appliances,

But only if such services are provided incidentally to other operations of the “Named
Insured” and not for the purposes of generating remuneration or profit.

Such “Incidental Malpractice” coverage does not include:
Q) Expensesincurred by the Insured for first-aid to others at the time of
an accident;
2 Any Insured engaged in the business or occupation of providing and
of the services described under (A) and (B) above;
(©)) Injury caused by any indemnitee if such indemniteeis engaged in the
business or occupation of providing any of the services described
under (A) and (B) above.
ALL OTHER TERMSAND CONDITIONS REMAIN UNCHANGED.
Def’sMem. of Law, Ex. N.
Thus, to meet itsburden of proving that the aboveexclusion applies Gulf must show that Foulke's
actionswerenot “in connection with security guard servicesor investigativeoperations.” Further, Gulf must

show that Foulke' s actions were committed while “engaged in the business of providing,” inter alia,

“medicd...” services (“medical services’) which werenot incidental to Foulke' s other operations’ and the

11



purposes of providing such medical services were not for generating remuneration or profit.’
A. There Exist Genuine I ssues of Disputed Material Facts Whether
Foulke' s Plant Protection Services” Were Performed “in
connection with security guard services.”

Gulf contendsthat the Professional Liability Exclusion Endorsement excludes Egger’ sclaims.
Specificdly, Gulf urgesthat at thetime of the accident Foulke was performing “ Plant Protection Services’
and not “ Security Guard Services.” Therefore, Gulf maintainsthat Egger isexcluded from coverage as Plant
Protection Servicesare not in connection with the provision of security guard or investigative operations.”
Def’sMem. of Law at 26, 29. Egger disputesthisfact and arguesthat Gulf hasa*redtrictive definition of
an entireindustry” asthe provision of “Plant Protection Services’ was* only an extension of Foulke's
security operations.” PI’s Resp. Mem. of Law at 24.

Based on thelimited evidence submitted by both parties, this court submitsthat thereexist genuine
issuesof disputed material factsasto the precise rel ationship between Foulke' ssecurity guard operations

and plant protection services. Ontheone hand, Gulf arguesthat plant protection servicesare different from

security guard services. In support of itscontention, Gulf first directsthiscourt to thetwo purchase orders

! Curioudly, in the motion Egger concedes that “ The Gulf policy unambiguously provides
coverage” and that the “contractual language of the policy is clear.” PI’'sMem. of Law at 21.Yet, in her
response to Gulf’s motion for summary judgment, Egger argues at length that “key terms and phrases”
in the umbrella policy are ambiguous, and therefore this court should construe the policy in Egger’s
favor. Pl Resp Mem. of Law at 7. This court disagrees. As our Superior Court in Wagner v. ErieIns.
Co., 2002 WL 1023106 (Pa. Super Ct. 2002) recently held, “[w]hile a court must not *distort the
meaning of the language or resort to a strained contrivance in order to find an ambiguity[,]’ it must find
that ‘ contractual terms are ambiguous if they are subject to more than one reasonabl e interpretation
when applied to a particular set of facts.”” 2002 WL at *4 (citations omitted). Here, this court submits
that it is not the language of this policy which is unclear or ambiguous, but rather the particular set of
facts surrounding Foulke' s activities.

12



Foulke had with PECO - - the Security Guard Services Order and the Plant Protection Services Order.
Gulf suggeststhat the Security Guard Order wasfor “traditional security guard services’ - - dthoughitfails
to define what these entall. Def’ sMem. of Law at 29-30. Gulf then argues that the second order, the Plant
Protection Services Order included “unique” services, different from the Security Guard Services Order.
The Plant Protection Services Order reads in pertinent part:
Provide plant protection services at [PECO]. Servicesto include, but are not limited to,
confined space rescue, hazardous materia rel ease response, first aid, andfirefightingin
accordance with applicable government regulations....
Def’sMem. of Law, Ex. B. Gulf concludesthat the kinds of services contracted for in the Plant Protection
Services Order are different from the security guard services, and therefore excluded from coverage.
In addition to the purchase orders, Gulf offers testimony from the underlying lawsuit showing the
specidized skillsrequired of Foulke employeeswho wereto provide Plant Protection Servicesat PECO
to support the contention that these serviceswere different from security guard services. Specificaly, Gulf

providesthetestimony of Lee Fulton, aPECO manager, who stated that “ Foulke personnel were expected

tobetrainedin, inter dia, firefighting, basicfirst ad, beEMT qualified, and First Responder qualified.”

Def’sMem. of Law at 30. Findly, Gulf assertsthat “common sense would lead to” the conclusion that
Plant Protection Services were different from security guard services and therefore excluded from
coverage. Id. at 31.

Onthe other hand, Egger directly disputes Gulf’ sfactud concluson and assartsthat it is* not unique
for security guard companiesto provide similar services.” PI’sResp. Mem. of Law at 24. |In support of
thefact that Foulke regularly provides plant protection services, Egger provides affidavits, areport anda

satute. Specificaly, Egger offersthe Affidavit of Ken Sexton, Foulke' s President, who asserted that “ Plant
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Protection Serviceswas but one example of Foulke' s security business, and was not uniqueor unusual.”
PlI’s Resp. Mem. of Law, Ex. A. In addition, Egger submits the report of Ira Somerson, a Loss
Management Consultant, which states that the services performed by Foulke at PECO “arequite typica
examples of the varied type of servicesfor which asecurity guard company ishired.” PI’'sMem. of Law,
Ex. 28. Findly, Egger directs this court to language contained in 22 P.S. 812(e) which explainsthat a

security guard, inter alia, “patrols, guards, protects...” 1d. at 23.

This court finds that Since agenuineissue of amaterid fact asto anecessary element of the cause
of action exigts, the cross Motions for Summary Judgment should be denied. Thisissueisessentid in that
should the plant protection services not have been performed *in connection with” Foulke' s security guard
operations, then Egger isexcluded from coverage. However, sinceitisnot clear and free from doubt that
Gulf is entitled to judgment as a matter of law, and both parties dispute the necessary element of the
relationship between the plant protection services and Foulke' s security guard services, this court, pursuant
to Pa.R.C.P. 1035.2, must deny these motions for summary judgment.

B. There are Genuine I ssues of Disputed Material Factsasto Whether Foulkeis
“engaged in the business of providing” Medical Services.

Gulf hasalso denied coverage based on the* Incidental Malpractice” provision of theumbrella
policy below:
This policy isfurther extended to cover “Incidental Malpractice.”
Asusedinthisendorsement “ Incidental Mal practice’ means*bodily injury” resulting from therendering of
or failure to render the following services by an “insured”:
(A) Medical, Surgical, Dental, X-Ray or Nursing service or treatment or
the furnishing of food or beverages in connection therewith; or

(B)  thefurnishing or dispensing of drugs or medical, dental or surgical
supplies or appliances,
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But only if such services are provided incidentally to other operations of the “Named
Insured” and not for the purposes of generating remuneration or profit.

Such “Incidental Malpractice” coverage does not include:
Q) Expensesincurred by the Insured for first-aid to others at the time of
an accident;
2 Any Insured engaged in the business of occupation of providing and
of the services described under (A) and (B) above;
3 Injury caused by any indemnitee if such indemniteeis engaged in the
business or occupation of providing any of the services described
under (A) and (B) above.
Def’sMem. of Law, Ex N. Thus, Gulf must show that Foulkeis* engaged in the business of providing”
medical serviceswhich arenot incidental to Foulke’ s* other operations.” However, aswith the dispute
surrounding theextent of Foulke' ssecurity guard services, thiscourt submitsthat thereexistsagenera issue
of material fact asto whether Foulke is “engaged in the business of providing” medical services.
Onthe onehand, Gulf arguesthat “ given the nature of the services provided [by Foulke], and the
fact that these serviceswere performed for separate monetary compensation, coveragefor thisincidentis
specificaly excluded under thepolicy.” Def’ sMem. of Law at 25. In support of thiscontention, Gulf directs
thiscourt to the Plant Protection Services Order which, in exchangefor approximately $300,000, Foulke
provided PECO with personnel trainedinfirst aid. 1d. at 35. Gulf emphasizesthat it wasthese employees
who failed to provide the adequate first aid, namely not applying atourniquet to the bleeding Mr. Egger.
Id. Gulf contendsthat thisaction “isthe provision of medica servicesby any standard.” I1d. Gulf concludes
that Foulke sfirst aid activitiesare expresdy excluded from coverage since* such medical serviceswere

not ‘incidental’ to the provision of security guard services, but rather performed for the specific purpose

of generating remuneration or profit.” Id.
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Egger counters and provides limited evidence that Foulke is not “engaged in the business of
providing” medica services. First, Egger providesthe Affidavit of Kenneth Sexton, Foulke s President,
who statesthat “ Foulkewasnot in the business of providing genera medical servicesat [PECQO]. Itisnot
at al unusud for asecurity company to provide emergency response, including rescueand first aid, toits
customers.” F’sResp. Mem. of Law, Ex. A. Further, Egger offersthe report of John Bogart, an insurance
expert, which states “the rendering of first aid is clearly within the meaning of incidental malpractice as

reflected in the Glossary of Insurance and Risk Management Terms.” 1d., Ex. K. Findly, Egger arguesthat

the fact that Foulke was paid separately under the Plant Protection Services Order is not evidence of the
fact that Foulke was receiving profit as aresult of providing first aid. PI’s Resp. Mem. of Law at 28.
Specifically, Egger shows that the Plant Protection Services Order does not provide that Foulke be
“compensated separately on afee-per-service basis, nor on a‘ per servicesrendered’ basis.” 1d. (citing
Ex. A.).

This court findsthat Since agenuineissue of amaterid fact asto anecessary element of the cause
of action exigts, the crossmotions for summary judgment are denied. Thisissueisessentid to thiscase snce
if thefact finder determinesthat Foulkeis* engaged in the business of providing” medica services, then
Egger would be excluded from coverage. However, sinceit is not clear and free from doubt that Gulf is
entitled to judgment as amatter of law - - the evidence of record reveals a dispute as to whether Foulke
isengaged inthebusinessof providing medical services- - thiscourt, pursuant to Pa.R.C.P. 1035.2, must

deny these cross Motions for Summary Judgment.
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CONCLUSION
For thesereasons, the cross Motions for Summary Judgment of Egger and Gulf aredenied. The
court will enter a contemporaneous Order consistent with this Opinion.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.
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