IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION

STEVEN C. EISEN, D.C,; ALICE E. WRIGHT, D.C;; ) AUGUST TERM, 2000
DOUGLASG. PFEIFFER, D.C.; JOHN :
CECCHINI, D.C.; DEBORAH A. CARL; and ) No. 2705

SALLY ANN SPALL, on behalf of themselves and all
others similarly situated, :
Plaintiffs : COMMERCE PROGRAM

V.

INDEPENDENCE BLUE CROSS, et A ., :
Defendants : Control No. 080620

OPINION

This Opinion addresses the motion of plaintiffs, Stephen C. Eisen, D.C., Alice E. Wright, D.C.,,
Douglas G. Pfeiffer, D.C., John Cecchini, D.C., Deborah A. Carl and Sally Ann Spall to certify two
putative classes which seek monetary, injunctive and declaratory relief from the alleged policies and
practicesof defendants, IndependenceBlueCross(“1BC”) and itssubsidiariesor corporate affiliates, which
have resulted in the denia of coverage and/or reimbursement for purportedly medically necessary
chiropractic treatment. The classes are defined as follows: (1) a provider class consisting of all
chiropractorswho are or have been in-network providersof chiropractic careto IBC subscribersthrough
astandard contract; and (2) asubscriber classwho are or were subscribers of health care plans operated
or administered by IBC and/or its affiliates.

Becausetheplantiffs damsare not sufficiently typicd and do not present predominating common
guestions of fact and law where they depend on a determination of medical necessity, the Motion for
Certification is denied.

FINDINGS OF FACT



The Parties

1 Plaintiff Steven C. Eisen, D.C. (“Eisen”) isalicensed Doctor of Chiropractic who resides
in Pennsylvaniaand treats patients, including I BC subscribersat hisofficeslocated at the Roxborough
Chiropractic Center, 6816 Ridge Avenue, Philadelphia, PA 19128-2445. Am.Compl. & Answer, 1 10.
2. Plaintiff Alice Wright, D.C. (*Wright”) isalicensed Doctor of Chiropractic who resides
in Pennsylvaniaand treats patients, including IBC subscribers, out of her officeslocated at Quality Care
Physicians, 51 Orville Road, Hatfield, PA  19440. Am.Compl. & Answer, §11.

3. Plaintiff Douglas G. Pfeiffer, D.C. (“Pfeiffer”) isalicensed Doctor of Chiropractic who
residesin Pennsylvaniaand treats patients, including I1BC subscribers, out of hisofficeslocated at the Upper
Perkiomen Chiropractic Center, 1543 Layfield Road, Pennsburg, PA 18073-0045. Am.Compl. &
Answer, 112.

4, Plaintiff John Cecchini, D.C. (“Cecchini”) is alicensed Doctor of Chiropractic who resides
in New Jersey and treats patients, including IBC subscribers, out of his offices located at the Apple
Chiropractic Center, 2800 Route 130 North, Suite 102, Cinnaminson, New Jersey 08077. Am.Compl.
& Answer, 113.

5. Eisen, Wright, Pfeiffer and Cecchini are IBC network providers who have entered into a
standard or “form” provider contract with one or more of the defendants, pursuant to which they have
agreed to accept discounted feesfor providing chiropractic servicesin exchange for being granted full and
complete access to IBC subscribers. Am.Compl., 1 14.

6. Plaintiff Deborah A. Carl (“Carl”) isaresident of Pennsburg, Pennsylvania, who had been

a subscriber of Personal Choice, a QCC Insurance Company (“QCC”) health care plan, which is



administered by IBC, and which was provided through Carl’s employer, Montgomery County Court
House. Am.Compl. & Answer, 1 15; Carl Dep. at 19.

7. Paintiff Saly Ann Spal (“Spdl”) iscurrently aresident of Pawley’s1dand, South Carolinaand a
former resident of Palm, Pennsylvania, who had been a subscriber to Persona Choice thorough her
husband' semployer, the Upper Perkiomen, PennsylvaniaSchool District. Am. Compl. & Answer, §16;

Spall Dep. at 9-16.2

8. Since both Carl’s and Spall’s IBC health care plans are or were government-sponsored, they
are exempt from the Employee Retirement Security Income Act of 1974 (*ERISA”), codified at

29 U.S.C.A. 881001 et seq. Am.Compl., 17 15-16.

9. Both Carl and Spall did not talk to any of the defendants prior to selecting Personal

Choice, nor did either named subscriber plaintiff identify any misrepresentation made within or outside
of the Subscriber Agreement which relates to their denial of coverage for a chiropractic condition. Carl
Dep. at 19, 27, 35-38; Spall Dep. at 15-16, 48-49, 63-66.

10. Defendant IBC is a nonprofit corporation organized pursuant to the laws of the Common-
wealth of Pennsylvania, including the Nonprofit Hospital Plan Corporations Act, 40 Pa.C.S.A. 88 6101
€t seg., which inter alia authorizes it to enter into contracts with subscribers for the payment of certain
hospital and medical costs. Answer, 1 19.

11. IBC, with its principal place of business at 1901 Market Street, Philadel phia, Pennsylvania,

'Carl’ s deposition transcript was attached at Exhibit E, as part of an appendix to defendants’
Brief in Opposition to plaintiffs’ Motion for Class Certification. The other named plaintiffs deposition
transcripts are also attached at separate exhibits in the aforesaid appendix.

2Spall’ s deposition transcript is attached at Exhibit F to the aforesaid appendix.
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isan independent licensee of the Blue Cross/Blue Shidld Association and isa parent corporation of and/or
isindirectly related to each of the IBC Subsidiary defendants. Answer, 1 19.

12. ThelBC Subsidiary defendants, which remain in this case® are Keystone Health Plan East,
Inc., AmeriHealth Insurance Company, QCC Insurance Company and AmeriHea th Adminigtrators, Inc.
13. Defendant Keystone Health Plan East, Inc. (*Keystone”) isafor-profit corporation and a
wholly-owned subsidiary of AmeriHealth, Inc., and it operates a Health Maintenance Organization
(“HMQ") and hasitsprincipd place of busnessat 1901 Market Street, Philadd phia, Pennsylvania19103.
Am.Compl. & Answer, 1 20(b).

14. Defendant AmeriHealth Insurance Company (“AmeriHealth Insurance”) is afor-profit
corporation and awholly-owned subsidiary of AmeriHedlth, Inc., which operates an insurance agency at
1901 Market Street, Philadel phia, Pennsylvania 19103. Am.Compl., 1 20(f).*

15. Defendant QCC Insurance Company (“QCC”) is afor-profit corporation and a wholly-

%In aprevious Opinion, this Court granted the Motion for Summary Judgment of defendants,
AmeriHealth, Inc., AmeriHealth Integrated Benefits, Inc. f/k/a American Health Alternatives,
Healthcare Delaware, Inc. and Vista Health Plan, Inc. and dismissed the named plaintiffs claims against
these entities on the grounds that the named plaintiffs lacked standing to sue because there is no privity
of contract and no evidence of any relationship with these entities. See Eisen. et al. v. Independence
Blue Cross, et al., August 2000, No. 2705, dlip op. at 13-14 (C.P. Phila. May 6, 2002)(Herron, J.).

For purposes of clarity and since this Court is denying the Motion for Certification, this Opinion will
only address the Motion for Certification as to the remaining Subsidiary defendants even though the
previous Opinion noted that the Court’ s ruling on the summary judgment motion was only binding as to
the named plaintiffs.

“In their Answer, defendants deny this allegation and assume that plaintiffs intended
AmeriHealth Insurance to mean AmeriHealth Insurance Company of New Jersey. Answer, 1 20(f).
Since discovery on the merits has not yet commenced and no other motion to dismiss AmeriHealth
Insurance has been made, this Court will accept the allegation as true for purposes of ruling on the
Motion for Certification.



owned subsidiary of AmeriHealth, Inc., with its principal place of business at 1901 Market Street,
Philadel phia, Pennsylvania19103, and isaparty to contracts with Montgomery County and the Upper
Perkiomen School District. Am.Compl. & Answer, 1 20(g).

16. AmeriHealth Administrators, Inc. isafor-profit corporation which operates as third party
claim administrators that provides for payments to health care providers. Am.Compl., 1 20(i).

The Relevant Aagreements and Pertinent Provisions

17. The Professional Provider Agreement (“Provider Agreement”), is essentially aform
contract, which requiresthe provider plaintiffsto provide beneficiarieswith “ Covered Services’, defined
as“[t]lhe Medically Necessary health care services and suppliesthat are to be provided pursuant to a
Benefit Program.” Am.Compl., 1 39; Am.Compl., Exhibit A, 11 1.9, 2.2(a).
18. Pursuant to the Provider Agreement, providers agree to provide covered servicesin “the
same manner, and with the same avail ability, as services are rendered to other patientswithout regard to
reimbursement.” Am.Compl., Exhibit A, 12.2(a).
19.  TheProvider Agreement also defines“Medically Necessary or Medical Necessity” as
follows:

The requirement that Covered Services or medical supplies are needed, in the opinion

of: (a) the Primary Care Physician or the referred specialist, as applicable, consistent

with [IBC] policies, coverage requirements and utilization guidelines; and (b) [IBC] in

order to diagnose and/or treat aMember’ sillness or injury, as applicable, and:

A. are provided in accordance with accepted standards of American medical practice.

B. are essential to improve the Beneficiary’s net health outcome and may be
as beneficia as any established alternatives;

C. are as cost-effective as any established alternatives,; and



D. are not solely for the Beneficiary’ s convenience, or the convenience of the
Beneficiary’s family or health care Provider.

Am.Compl., Exhibit A, 11.13.

20. Pursuant to the Provider Agreement, the providers are obligated to warrant inter alia that

they arelicensed and credentialed to provide Covered Servicesand that they shall render such services

in accordance with the termsof the Provider Agreement; the Utilization Management Program, Quality
Management Program, Benefit Program Requirements, grievance, appeals and other policies and
proceduresof the particular Benefit Program asdetailed in the Provider Manud, and pursuant totheclinica
quality of care and performance standardsthat are professionally recogni zed and/or adopted, accepted or
established by IBC. Am.Compl., Exhibit A, 12.2(a).

21. In exchange for rendering these services, providers will receive compensation according

to a“reimbursement schedul€’ less any co-payment amounts payable by Beneficiariesin accordance with

the applicable Benefit Program. Am.Compl., Exhibit A, 1 3.1.

22. Pursuant to the Provider Agreement, the providers agree “to cooperate and comply with all
decisonsrendered inconnection with [IBC’ g] Utilization Management Program. . .. [ and] to provide such
records and other information as may be required” under such program. Am.Compl., Exhibit A, 12.7.
23. Providers are also limited by the Provider Agreement to not seek payment for rendering
covered services unless prior authorization or referral was obtained, except whereaparticular benefit
program or the Utilization Management Program does not require prior authorization or in the case of an
emergency so long as the provider attempts to obtain prior authorization. Am.Compl., Exhibit A, 12.8.

24.  Thetermsand conditions of healthcare benefits offered by defendants to the subscriber



plaintiffs are set forth in the Subscriber Agreement whichis materially identical for each of defendants
healthcare plans and for each subscriber plaintiffs. Am.Compl., 1 96.

25.  The Subscriber Agreement states that the “ Carrier only covers treatment which it
determines Medically Appropriate/Medically Necessary.” Am.Compl., Exhibit B - Introduction.
26.  The Subscriber Agreement defines the term “Medically Necessary” asfollows:

services or supplies provided by a Professional Provider that the Carrier determines

are:

A. appropriate for the symptoms and diagnosis or treatment of your condition,
illness, disease or injury;

B. provided for the diagnosis, or the direct care and treatment of your condition,
illness, disease or injury;

C. in accordance with current standards of good medical practice;

D. not primarily for your convenience, or the convenience of your Professional
Provider; and

E. the most efficient and economical supply or level of service that can safely be
provided to you. . . .

Am.Compl., Exhibit B, at 7.°

27.  The Subscriber Agreement further describes the circumstances for when certain medical
services, rendered by chiropractors, including restorative servicesand/or physical therapy, are covered.
Am.Compl., 98.

28.  With respect to Restorative Services, the Subscriber Agreement states as follows:

*The term “Medically Appropriate” is nearly identical to the definition of “Medical Necessity”
and does not require further elaboration. See Am.Compl., Exhibit B, at 7.
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RESTORATIVE SERVICE. Benefits shall be provided, up to the limits
specified in the Schedule of Benefits, for Restorative Services when performed

by a Professional Provider in order to restore loss of function of a body part.
Restorative Services are any services, other than those specifically detailed above
under THERAPY SERVICES, provided in accordance with a specific plan of
treatment related to the Covered Person’s condition which generally involve
neuromuscular training as a course of treatments over weeks or months. Examples
of restorative services include, but are not limited to, manipulative treatment of
functional loss from back disorder, therapy treatment of functional loss following
foot surgery, and treatment of oculomotor dysfunction.

Following a determination by a Professional Provider that restorative services
arerequired, a specific plan of treatment must be precertified by the Carrier.
Failureto pre-certify Non-Preferred Serviceswill result in a 50% reduction in
benefits payable for these services.

Am.Compl., Exhibit B, at 24-25 (emphasisin original).
29.  Asfor Therapy Services, the Subscriber Agreement states, in pertinent part, as follows:

THERAPY SERVICES. Benefits shall be provided, subject to the Benefit
Period Maximums specified in the Schedule of Benefits, for the following
services prescribed by a Physician and performed by a Professional Provider, a
registered, licensed therapist, and/or Facility Provider, which areused in
treatment of an illness or injury to promote recovery of the covered Person.

* * % %

Physical Therapy. Includes treatment by physical means, heat, hydrotherapy or
similar modalities, physical agents, bio-mechanical and neuro-physiological
principles, and devices to relieve pain, restore maximum function, and prevent
disability following disease, injury, or loss of body part. Benefits are provided up
to the number of visits specified in the Schedule of Benefits.

* * % %

Preprocedure certification isrequired for the following Therapy Services:
Physical . .. asdescribed in the Managed Car e section of the booklet/certificate.
Failureto pre-certify Non-Preferred Serviceswill result in ... a50% reduction
in benefits payable for Physical . .. Therapies.



Am.Compl., Exhibit B, at 23-24 (emphasisin original).
30.  The Subscriber Agreement also includes procedures for member’s complaints along with
an appeals process at two levels. Am.Compl., Exhibit B, at 58.

The Named Providers Practices and Contractual Relationships

3L Eisen testified that he treats patients under the following IBC health care plans. Personal
Choice, Keystone Health Plan East and AmeriHealth. Eisen Dep. at 36-37.°

32.  Theevidence showsthat Eisen had dealings with AmeriHealth Administrators who
certified or limited certification for treatment of certain of Eisen’ spatients. Smdley Aff., ExhibitsB, C&
D.

33. Eisen also testified that coverages for particular treatments for individual patients differ
depending onwhat aparticular patient’ sbenefit package providesand what Blue Crosspolicy the patient
has. Eisen Dep. at 44-49.

34.  Wright testified that sheis a provider for Personal Choice, Keystone “when a patient can get
areferrd,” and that she or membersin her practice treated patientswho used AmeriHealth Adminigtrators.
Wright Dep. at 13-14, 48, 165."

35. Wright's practice at Quality Care Physiciansis an integrated practice which combines the
expertise of medica doctors, chiropractors, phys otherapists, rehabilitation and diagnostic testing. Wright
Dep. at 79-81.

36. Wright also testified that patients covered by Personal Choice have different limits for

®Eisen’ s deposition transcript is attached at Exhibit B to the aforesaid appendix.
"Wright’ s deposition transcript is attached at Exhibit D to the aforesaid appendix.
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chiropractic care and different co-pay benefits. Wright Dep. at 163.

37. Pfeiffer is aparticipating provider for Personal Choice and may treat patients with
AmeriHedth coverage, but he doesnot providein-network coveragefor patientsunder Keystone Hedlth
Plan East. Pfeiffer Dep. at 20,84, 93-94.2

38. Pfeiffer testified that he treats approximately 80 to 100 chiropractic patients per day while
the average chiropractor sees approximately 60 patients per day. Pfeiffer Dep. at 72, 217-18.

39. Pfeiffer also related that his patients have different terms of coverage in terms of co-
paymentsand that different treatment plans are provided depending upon theindividua diagnosis. Pfeiffer
Dep. at 82-90.

40.  Cecchini hastreated patients covered under the Keystone Health Plan East aswell as
subscribers of AmeriHealth Administrators, Inc. Cecchini Dep. at 142;° Smalley Aff., Exhibit A, G & .
41. Cecchini also testified that he recalled only one patient who was denied coverage during the
pre-certification stage. Cecchini Dep. at 65-66; 118, 124-25, 135-36.

42. Like the other providers, Cecchini acknowledged that different plans have different policies
and different terms of coverage. Cecchini Dep. at 150-51.

43. Each of the named providers testified that the determination of whether a patient was
improperly denieda“medicaly necessary” procedure or whether the carewasin fact “ medically necessary”
depends on the patient’ s medical history, the examination of the patient and other relevant documentation

and is determined on a case-by-case basis. Cecchini Dep. at 120-25, 206-07; Eisen Dep. at 33, 87,

8Pfeiffer’s deposition transcript is attached at Exhibit C to the aforesaid appendix.
°Cecchini’ s deposition transcript is attached at Exhibit A to the aforesaid appendix.
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Pfeiffer Dep. at 195-97, 201-03; Wright Dep. at 183, 199.

44, Each of the named providers also testified that if they disagreed with the denial of care or

the limitation on the number of a particular patient’ svisitsimposed by defendants, that the provider could
ask for more visitsor could appeal theinitial decision and would sometimes get more visits or would
sometimes be denied these additional visits. Cecchini Dep. at 126-27, 130-31, 209; Eisen Dep. at 75-76,
106-08, 114-115; Pfeiffer Dep. at 104-06, 142-43, 148-49, 178-180; Wright Dep. at 157-162.

45, Carl testified that she was denied coverage for certain treatments purportedly on the basis

of medical necessity while other conditions were not denied coverage. Carl Dep. at 61-65.%

46.  Carl’schiropractor is Pfeiffer who she’s been seeing for approximately 18 years. Carl Dep.
at 15.

47. Spall was denied additional chiropractic treatment on one or two occasions; she appealed
those denials and was authorized for additional visits. Spall Dep. at 34-41.

48. Spall isaformer chiropractic patient of Pfeiffer’s. Spall Dep. at 18.

The Nature of Plaintiffs Claims and Defendants’ Alleged Misconduct

49.  Thegravamen of both the provider and the subscriber plaintiffs’ claims challenge IBC's
alleged poalicies and practices of denying purportedly medically necessary chiropractic carein direct
contravention of its contractual obligationsin order to reduce IBC’' s medical expenses and maximizeits

profitability. Am.Compl., 1.

%Whether in fact Carl was denied treatment based on medical necessity must be determined at
trial.
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50. IBC's alleged improper policies and/or practices, resulting in the alleged improper denials
of coverage or reimbursement, include as follows:

1 Improper bundling and downcoding of chiropractic services, i.e., by imposing new
conditions (i.e., time limits and risks of complications, morbidity or mortality) in
order to bill for higher complexity codes or by bundling various levels of services
into one code but not reimbursing chiropractors for other unrelated but medically
necessary services (i.e., X-rays, using electrical stimulation, etc.).

2. Improperly denying reimbursement or coverage for “chronic” condition as
opposed to acute conditions and denying pre-certification based on patient’s
history.

3. Improperly denying coverage based on artificial estimates of percentages of
improvement.

4, Improperly relying on unsupported algorithms to restrict the number of approved

chiropractic treatments.

and

5. Using unqualified personal to make coverage decisions based on medical necessity.
SeePls. Reply Mem. of Law in Support of Mot. for Class Certification, at 6-26; Defs. Appendix to Defs.
Suppl. Brief in Opposition to Pl. Mot. for Class Certification, Exhibit J, # 6 & Exhibit K, # 24.
51. It isnot clear exactly when IBC' s alleged misconduct actually began or what time period the
putative classes are intended to cover, except that in 1996, IBC alegedly determined that the costs for
chiropractic care had to be reduced and it contracted with HCX, an outside company, to conduct pre-
certification review for chiropractic care. Am. Compl., 1 37.
52. Further, in April, 1999, IBC created Patient Care Management [“PCM”] to provide “in-
house” pre-certification services and oversee and restrict chiropractic care in order to reduce costs.

Am.Compl., 1 38.
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53. From aflow chart developed by defendants, it appears that they, through the in-house PCM
unit, first utilize pre-certification agorithmsupon theinitia request for trestment which incorporate the use
of nursesin making certain decisionsif red flags™ areidentified and then follow certain guidelineswhich
incorporate diagnosis based pre-certification tables. See PIs. Exhibit Binder, at Tab S.*2

54. A similar flow chart isused for the first and second requests for additional care and
incorporate the percentage of improvement in the individua case, aswell as making a determination of
medical necessity. Pls. Exhibit Binder, at Tab S.

55. Plaintiffs seek certification of: (1) all doctors of chiropractic who are or have been network
providerswith defendants by virtue of their entering into the IBC Provider Contract; and (2) aclassof dl
subscribers of health care plans insured, operated or administered by 1BC which purport to provide
coverage for chiropractic services. Pl. Motion for Class Certification.

56.  Asaleged, there are approximately 250 of Doctors of Chiropractic who are network
providers in the Southeastern Pennsylvania region, where IBC provides health care services to
approximately 2.8 million subscribers, aswell asapproximately 250 Doctors of Chiropracticin Southern
New Jersey region, where IBC offers hedth care servicesto millions of additional subscribers. Am.
Compl., 1 27.

57.  Theviableclamsin thislawsuit are the provider plaintiffs’ claims for breach of contract,

“According to the flow chart, “red flags’ include (1) less than an eight (8) week lapse from end
date of previous case or more than six (6) pre-certificationsin the last 24 months; (2) numerous
diagnosis (more than four) documented; (3) pre-certification request for non-muscul o-skeletal disorders
(i.e., asthma, dlergies, ear infections, chronic fatigue, CP, MS, ADD/ADHD, etc.) or (4) request for
supportive care or maintenance care. PIs. Exhibit Binder, at Tab S.

2This exhibit binder was presented at the hearing on the Motion for Certification.
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and the subscriber plaintiffs' claimsfor breach of contract, breach of theimplied duty of good faithand fair
dealing and violations of Pennsylvania' s Unfair Trade Practices and Consumer Protection Law

(“UTPCPL"), codified at 73 P.S. 88§ 201-1 et seq.”® See Pennsylvania Chiropractic Ass'n., et al. v.

I ndependence Blue Cross, et a., August 2000, No. 2705, dlip op. at 10-30 (C.P. Phila. July 16,

2001)(Herron, J.)(ruling on preliminary objections).

58. Plaintiffs seek monetary damages, resulting from the alleged breaches of contract and adis-
gorgement of profitsearned asaresult of thealeged misconduct of defendants, aswell as injunctiverelief,
to enjoin defendants from making pre-certification and coverage determinationswhich do not comply with
the express terms of the contracts. Am.Compl., “Wherefore Clause”.

For thereasons set forth below, plaintiffs Motion for Class Certificationisdenied initsentirety.

DISCUSSION
The purposebehind dlowing class action suitsis* to provideameans by which the clams of many
individuals could be resolved a onetime, thereby iminating thepossibility of repetitiouslitigation and
providing smal clamants with amethod to seek compensation for damsthat would otherwise be too small

tolitigate” DiLucidov. Terminix Int'l, Inc., 450 PaSuper. 393, 397, 676 A.2d 1237, 1239 (1996) (citing

Bell v. Beneficia Consumer Discount Co., 465 Pa. 225, 231, 348 A.2d 734, 737 (1975)). See also,

Lilianv. Commonwedth, 467 Pa. 15, 21, 354 A.2d 250, 253 (1976) (“[t]he class action in Pennsylvania

isaprocedural device designed to promote efficiency and fairnessin the handling of large numbers of

BSpecifically, the subscriber plaintiffs’ claims are based on sub-sections (v), (vii), (ix) and (xiv)
of § 201-2(4).
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similar claims”).

A motion for class certification addresses not the substance of a plaintiff’s claims but rather the
procedure by which those claims should be addressed. See PaR.Civ.P. 1707 - Explanatory Note-1977
(noting that the hearing for certification “is not concerned with the merits of the controversy.”). This
principle requiresthat the court focus on the factors set forth in the Pennsylvania Rules of Civil Procedure,
not the defendant’ s specific behavior and legd violations, asalegedin the Complaint. For asuit to proceed
as class action, Pennsylvania Rule of Civil Procedure 1702 requires that five criteria be met:

(2) the class is so numerous that joinder of all membersisimpracticable;

(2) there are questions of law or fact common to the class,

(3) theclamsor defenses of the representative partiesaretypica of theclamsor defenses

of the class;

(4) the representative partieswill fairly and adequately assert and protect the interests of

the class under the criteria set forth in Rule 1709; and

(5) aclassaction providesafair and efficient method for adjudication of the controversy

under the criteria set forth in Rule 1708.

PaR.C.iv.P.1702.* Theburden of proving each of thesedlementsisinitialy onthemoving party, dthough
thisburden “isnot heavy and isthus consstent with the policy that decisonsin favor of maintaining aclass

action should beliberally made.” Cambanisv. NationwideIns. Co., 348 Pa.Super. 41, 45, 501 A.2d 635,

It has been noted that “the requirements for class certification are closely interrelated and
overlapping . ...” Janicik v. Prudential Ins. Co., 305 Pa.Super. 120, 130, 451 A.2d 455, 455 (1982)
(citations omitted).
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637 (1985) (citing Bell v. Beneficial Consumer Discount Co., 241 Pa.Super. 192, 205, 360 A.2d 681,

688 (1976)). Once the moving party has established that each of the elementsis satisfied, “the class
opponent shoul dersthe burden, which has shifted, of coming forward with contrary evidence challenging

the primafaciecase.” D’ Ameliov. Blue Cross of Lehigh Valley, 347 Pa.Super. 441, 449, 500 A.2d

1137, 1141 (1985)(citations omitted) [D’ Amelio I].

Intheinstant case, the Court finds that plaintiffs have failed to satisfy the second, third and fifth
elements set forth in Rule 1702.*> Specifically, the Court is unconvinced that the Complaint presents
sufficient questions of fact that are common to the class, that the claims and applicable defenses will be
typica throughout the class and that aclass action isafair and efficient method to address the plaintiffs
grievances where the common questions do not predominate over individual issues.

The second prong of Rule 1702 requires plaintiffsto show acommonality of issues. Asnotedin
Janicik,

Common questions will generally exist if the class members' legal grievance

arise out of the ‘ same practice or course of conduct’ on the part of the class

opponent. . . . Claims arising from interpretations of aform contract generally

giverise to common questions. . . . ‘[C]lass actions may be maintained even

when the claims of members are based on different contracts' so long as ‘the

relevant contractual provisions raise common questions of law and fact and do

not differ materially’.

Id. at 133, 451 A.2d at 457 (interna citations omitted). “Once acommon source of liability has been

clearly identified, varying amounts of damagesamong the plaintiffswill not precludecertification.” Weismer

BNotwithstanding this finding, defendant’ s allegations of improper solicitation are serious and a
concern to the court. However, it is unnecessary to resolve the factually-disputed versions of how the
named plaintiffs became parties to this suit because this court’ s denial of certification is based on other
grounds as set forth in the body of the Opinion.
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by Weismer v. Beech-Nut Nutrition Corp., 419 Pa.Super. 403, 409, 615 A.2d 428, 431 (1992)(citation

omitted). “However, wherethereexist variousintervening and possibly superseding causes of damage,
liability cannot be determined on a class-wide basis.” 1d.
Determining that there are common questions of fact requiresthefactsto be substantialy the same

so that proof asto one plaintiff would be proof asto al. Allegheny County Housing Auth. v. Berry, 338

Pa.Super. 338, 342, 487 A.2d 995, 997 (1985). “Thisiswhat givesthe classactionitslega viability.”
Id. “If ... each question of disputed fact has adifferent origin, adifferent manner of proof and to which
therearedifferent defenses, we cannot consider them to be common questions of fact within the meaning

of PaR.C.P. 1702.” |d. (citation omitted). Seeaso, D’Amelio |, 347 Pa.Super. at 452, 500 A.2d at

1142 (“[w]hile the existence of individual questionsisnot necessarily fatal, it is essentia that there bea
predominanceof common issues shared by al classmemberswhich can bejustly resolvedinasingle
proceeding.” )(emphasi s added).

Thethird prong of Rule 1702 requiresthat the named plaintiffs clamsand applicable defensesare
typical of those of the class. Thisrequirement is*closely akin to the requirements of commondity and the
adequacy of representation.” Janicik, 305 Pa.Super. at 134, 351 A.2d at 457 (citation omitted). “Its
purpose is to determine whether the class representative’ s overall position on the common issuesis
aufficiently aligned with that of the abbsent classmembersto ensurethat her pursuit of her own interestswill

advance those of the proposed classmembers.” 1d. Accord D’Amdiol, 347 Pa.Super. a 458, 500 A.2d

at 1146.
Additiondly, acourt must determinethat aclassaction would congtitute afair and efficient method

of resolving theissuesin dispute, aconclusion that presupposes finding that “common questions of law or
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fact predominate over any question affecting only individual members.” Pa.R.Civ.P. 1708.*
Here, it appears that both the Provider Agreement and the Subscriber Agreement are form
contracts which contain the same, if not subgtantialy smilar, definitions for “medica necessity” and both
requirethe defendants, asinsurers, to provide coverageto subscribers and/or compensati on/rel mbursement
to providersfor therendering of medicaly necessary care. See Am.Compl, Exhibit A, 1111.13, 3.1; Exhibit
B, Intro. & p.7. Further, plaintiffsassert that IBC and the other subsdiary defendants engaged in the same

course of conduct wherethey alegedly adopted policies and practices which resulted in the denial of

Pennsylvania Rule of Civil Procedure 1708 requires a court to look at the following in
evaluating whether a class action is afair and efficient method of adjudication:

(1) whether common questions of law or fact predominate over any question affecting only

individual members;

(2) the size of the class and the difficulties likely to be encountered in the management of the

action as a class action;

(3) whether the prosecution of separate actions by or against individual members of the class

would create arisk of

(i) inconsistent or varying adjudications with respect to individual members of the class which

would confront the party opposing the class with incompatible standards of conduct;
(i1) adjudications with respect to individual members of the class which would as a practical
matter be dispositive of the interests of other members not parties to the adjudications or
substantially impair or impede their ability to protect their interests;

(4) the extent and nature of any litigation already commenced by or against members of the
classinvolving any of the same issues;

(5) whether the particular forum is appropriate for the litigation of the claims of the entire class;
(6) whether in view of the complexities of the issues or the expenses of litigation the separate

claims of individual class members are insufficient in amount to support separate actions;

(7) whether it is likely that the amount which may be recovered by individual class members will
be so small in relation to the expense and effort of administering the action as not to justify a

class action.

Pa R. Civ. P. 1708(a).
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medically necessary chiropractic treetment in order to reduce medica expensesand maximize profitability.
Am.Compl., 1. Specificaly, plaintiffs assert that the common questions of law and fact include:

a whether IBC has adopted policies and practices which breach the terms
and conditions of the IBC Provider Contract, by, among other things,
preventing members of the Provider Class from being reimbursed for the
full scope of servicesthey are qualified and licensed to provide and using
improper procedures and guidelines for determining whether proposed
chiropractic care is medically necessary;

b. whether IBC had adopted policies and practices which breach the terms and
conditions of the Subscriber Agreements, or, aternatively, of the administra-
tive agreements that govern itsrole in administering health care plans on
behalf of the members of the Subscriber Class, by, among other things,
preventing members of the Provider Class from being reimbursed for the full
scope of servicesthey are qualified and licensed to provide and using
improper procedures and guidelines for determining whether proposed
chiropractic careis medically necessary;

C. whether IBC engaged in deceptive conduct and practices in violation of
the [UTPCPL] by misrepresenting the nature of the health care servicesit
would provide to members of the Subscriber Class; and
d. whether the Provider and Subscriber Plaintiffs and members of the Provider
and Subscriber Classes have sustained damages, and if so, the proper
measure of damages, or, aternatively, are entitled to appropriate
equitablerelief.
Pl. Mem. of Law in Support of Mot. for Class Certification, at 16.
Notwithstanding these assertions or the fact that common issues may exi<, the Court believesthat
the common issues do not predominate over theindividua issues sncerecovery on each of the plaintiffs

claims depends on a determination of medical necessity in every case.

Two caseswhich are distinguishable from the present one are Sharkusv. Blue Cross of Greater
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Philadelphia, 494 Pa. 336, 431 A.2d 883 (1981) and D’Amelio I, supra.’ First, in Sharkus, the

Pennsylvania Supreme Court held that the class action relief was gppropriate for medical subscriberswho
wereretroactively denied coveragefor hospitali zation after treatment had been rendered, plaintiffshad
consented to the hospitalization and incurred substantial hospital expenseswhich Blue Crosshadinitially
paid upon the patient’ sdischarge, but that Blue Cross revoked its previous payment after it retrospectively
determined that hospitalization was not medically necessary. 494 Pa. at 345-47, 431 A.2d at 887-888.
The classaction in that case asserted that Blue Cross had breached its subscription agreementsand its
fiduciary duty to adminigter itshed th care system so asto protect subscribersfrom unknowingly submitting
to hospitalizations which were not medically necessary and, therefore, not covered by Blue Cross. 1d. at
341,431 A.2d a 885. Themedica necessity of the hospitdizationswas not at issue, but rather that action
concerned whether subscribers were unfairly charged for their hospitalization prior to defendant’s
amendment of the subscription agreement which provided that the hospital and not the subscriber would
bear the responsibility for an admission if Blue Crossjustifiably revoked payment on the grounds that
hospitalization was not medically necessary. Id. at 346, 431 A.2d at 888.

Further, inD’ Amélio |, the named plaintiff, who was covered by Blue Crossof Lehigh Vdley, was

YPlaintiffs also argue that the issue in this case concerns IBC' s interpretation and performance
of key provisions of its health care contract (including the definition of “medical necessity”) which were
performed in a uniform manner and contrary to any reasonable interpretation. Pls. Reply Br., at 35.
They rely on McGraw v. Prudential Ins. Co., 137 F.2d 1253, 1260 (10" Cir. 1998), which held that
the insurance company’s denial of benefits for physical therapy and imposition of new conditions for
treatment of one patient, suffering from multiple sclerosis, altered the scope of the health care plan and
was unreasonable. For purposes of certification, plaintiffs reliance on McGraw is unavailing as that
case addressed an ERISA plan of one patient and the court analyzed evidence including the patient’s
medical history and physical condition in reaching its holding. Rather, the McGraw decision would
factor more into the merits of plaintiffs claimswhich is not at issue in the present motion.
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admitted to a hospital which determined through itsinternal review processthat his hospitalization was
medically necessary. 347 Pa.Super at 445, 500 A.2d at 1139. After the plaintiff’s discharge and the
hospital’ ssubmission of hishill to Blue Cross, Blue Cross conducted itsown review and determined that
it would only provide benefitsfor a certain period of time, but it denied benefits for the full period of
hospitalization on the groundsthat the period of hospitalizationwas not medically necessary. 1d. at 446,
500 A.2d at 1139. Theresfter, the hospital sought payment directly from the plaintiff. 1d. The plaintiff
asserted clamsagainst Blue Crossfor breach of the subscription agreement and the implied contractua
termsby the retrogpective denid of coverage. Id. a 447,500 A.2d at 1140. The plaintiff dso sought relief
againgt the hospital on athird-party beneficiary theory and asserted aUTPCPL claim against Blue Cross.

Id. Bound by Sharkus, the Pennsylvania Superior Court held that class action relief was appropriate to

determinethe legdity of Blue Cross' retroactive denia of benefits and that medical necessity was not at
issuesincetheaction chalenged the procedure utilized by Blue Crossin denying benefitsafter therendering
of treatment and not whether the provider hospital or Blue Crosswere medicaly correct. Id. at 456, 500
A.2d at 1145.

Sharkusand D’ Amdlio | both addressed thefairness of Blue Cross sretroactive conduct in denying

benefitsand not the correctness of the medica necessity determination. Here, in contrast, plaintiffs clams
relateto | BC' sprospective conduct and not the denia of benefits after treatment was already rendered.
Themgjority, if not all, of plaintiffs allegationscenter on the pre-certification stagewhich issupposed to
occur prior to the rendering of chiropractic services. See Am.Compl., Exhibit B at 23-25. As such,
medical necessity isthe threshold issuein order to determine whether or not defendants breached either

the provider agreements or the subscriber agreements where they allegedly employed and continue to
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employ practices and procedures which resulted in the denia of coverage for medically necessary care.
Medical necessity cannot merely be presumed and must be resolved as a threshold issue in order to
determineif abreachinfact occurred. Each of the named providerstestified that the determination of
medical necessity is decided on a case-by-case basis pursuant to the patient’s medical history, the
examination of the patient in question and other rel evant documentation relating to that patient’ sdiagnoss.
Cecchini Dep. at 120-25, 206-07; Eisen Dep. at 33, 87; Pfeiffer Dep. at 195-97, 201-03; Wright Dep.

at 183, 199. Seedso, Metropolitan Hospital v. Department of Public Welfare, 21 Pa.Commw. 116,127-

28, 343 A.2d 695, 700 (1975)(refusing to certify a class of hospitals which had determined that
hospitdization of patients, digiblefor Public Welfare benefits, was medicaly necessary whilethe Utilization
Review Committee of the Department of Public Welfare disagreed with the hospitals and refused to make
payment on that basis). Because theissue of medical necessity must be resolved before plaintiffs may
recover ontheir clams, theindividua issuesaretoo numerousand extensiveto find that the commonissues
predominate. Assuch, resolving the claimsthrough the class action mechanism would not be afair and
efficient method.

Similarly, theclamsand gpplicable defensesare not typical because one patient or one subscriber’s
symptomswill be different from another’s. Further, both the named providers and the named subscribers
testified that they sometimes appeal ed the denia of benefitsor additional chiropractic visitsand would
sometimesget morevidtsasaresult of those appeals. Cecchini Dep. at 126-27, 130-31, 209; Eisen Dep.
at 75-76, 106-08, 114-115; Pfeiffer Dep. at 104-06, 142-43, 148-49, 178-180; Wright Dep. at 157-
162; Spall Dep. at 34-41. Thus, it isnot clear that the named representatives were always denied

“medically necessary” chiropractic careasaresult of defendants alleged improper practices. Therefore,
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the Court cannot now conclude that the representatives’ clams are sufficiently typica to those of the class
members.

Additiondly, the subscriber plaintiffs clamsunder the UTPCPL are dso not gppropriatefor class
action relief for smilar reasons as enunciated above because the coreissue of liability will be dependent
on resolving whether treatment recommended by the particular subscriber’ sdoctor wasin fact medically
necessary. The specific sections upon which the subscriber plaintiffs base their UTPCPL clam arethe
following:

(v) Representing that goods or services have sponsorship, approval, characteristics,
ingredients, uses, benefits or quantities that they do not have. . .;

* * %

(vii)  Representing that goods or services are of a particular standard, quality or grade, or
that goods are of a particular style or model, if they are of another;

* * %

(ix)  Advertising goods or services with intent not to sell them as advertised; or

* * %

(xiv) Failing to comply with the terms of any written guarantee or warranty given to the
buyer, at, prior to or after a contract for servicesismade. . . .

73 P.S. § 201-2(4). See Am.Compl. at 117. The gravamen of the UTPCPL claim, as stated in the
Amended Complaint, isthat IBC hasmided members of the subscriber classinto becoming and remaining
I BC subscribers by misrepresenting thetermsand conditions of the health care plans and the circumstances
under which subscriberswill be entitled to coverage for chiropractic care. Am.Compl., 1117. Intheir
memorandasupporting their Motion for Certification, plaintiffsrestatetheir UTPCPL clam asarisng from
defendants material omissonsin “failing to disclosetheir interna systemic policy of denying chiropractic
coverage” such that individua reliance may be presumed. Pls. Mem. of Law in Support of Mot. for Class

Certification, at 26. Moreover, the named subscriber plaintiffs UTPCPL claim may only be maintained
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against QCC Insurance Company, which administers Persona Choice, because the named subscriber
plaintiffs have not identified any other insurance company or policy to which they subscribed and because

these plaintiffslack standing to sue any other defendant on this claim for reasons enunciated in aprevious

Opinion in this matter. See Eisen, et a. v. Independence Blue Cross, et al., August 2000, No. 2705, dip
op. a 3, 10-14 (C.P. Phila. May 6, 2002)(Herron, J.); Carl Dep. at 19; Spall Dep. at 9-16.

As noted by several Pennsylvaniaappellate court decisions, aprivate UTPCPL plaintiff, whose
right to act arises under UTPCPL Section 9.2, must show that he or she was damaged as aresult of a

defendant's unlawful act.”® Weinberg v. Sun Co., 565 Pa. 612, |, 777 A.2d 442, 446 (2001) (Section

9.2 “clearly requires, in aprivate action, that a plaintiff suffer an ascertainable loss as aresult of the
defendant's prohibited action.”). Thisrequiresaprivate plaintiff to show “acausa connection between the

unlawful practiceand aplaintiff'sloss.” DiLucidov. Terminix Int'l, Inc., 450 Pa.Super. 393, 401-02, 676

A.2d 1237, 1241 (1996). The Pennsylvania Supreme Court recently remarked that the causation
requirement found in all private UTPCPL actionsrequired the resolution of “ questions of fact applicable

to eachindividua private plaintiff” that would be* numerousand extensive.” Weinberg, 565Pa. at

8Section 9.2(a) of the UTPCPL reads as follows:

(a) Any person who purchases or leases goods or services primarily for personal, family or
household purposes and thereby suffers any ascertainable loss of money or property, real or
personal, as aresult of the use or employment by any person of a method, act or practice
declared unlawful by section 3 of this act, may bring a private action to recover actual damages
or one hundred dollars ($100), whichever is greater. The court may, in its discretion, award up
to three times the actual damages sustained, but not |ess than one hundred dollars ($100), and
may provide such additional relief as it deems necessary or proper. The court may award to the
plaintiff, in addition to other relief provided in this section, costs and reasonable attorney fees.

73 PaC.S. § 201-9.2.
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777A.2d at 446. Cf.

Prime Meats, Inc. v. Y ochim, 422 Pa.Super. 460, 471, 619 A.2d 769, 774 (1993)

(because a fraud claim requires a showing that the plaintiff acted in reliance on the defendant's
misrepresentation, which “would normaly vary from person to person, thiscause of actionisnot generdly
appropriate for resolution in a plaintiff class action.”).

Thesameistruefor plaintiffs falseadvertising, misrepresentation and materid omissonsclamsin
thiscase.™ Here, plaintiffs have the burden of establishing how the dleged representations or omissions
impacted upon each plaintiff, that is, how plaintiffswereinduced to purchase defendant's servicesand each
member of the classwas denied medically necessary care onaccount of the alleged misrepresentation or
materid omissons. Egtablishing liability on each of theclassmembers damsrequiresapangaking survey
of each member'stransaction and determining whether each member was denied medicdly necessary care,
each of which appearsto have taken place under different circumstances, and belies the argument that
common questions exist and predominate over individua questions. Thenamed subscriber plaintiffs both
testified that they had not talked to any of the defendants prior to selecting Persona Choice, nor did either
named subscriber plaintiff identify any misrepresentation to which they relied upon, elither within or outside
of the Subscriber Agreement which relatesto their denia of coveragefor achiropractic condition. Carl

Dep. at 19, 27, 35-38; Spall Dep. at 15-16, 48-49, 63-66.

¥Though plaintiffs do not pursue their UTPCPL warranty claim and have not addressed the
issue as to reliance or the “basis of the bargain”, nor has this Court found much case law addressing this
section of the UTPCPL, plaintiffs' claim is analogousto aviolation of 13 Pa.C.S. § 2313, involving
Pennsylvania s adoption of the U.C.C.’s express warranty provisions. This Court addressed such a
clamin Green v. Saturn Corp., 2001 WL 1807390, at *6 (C.P. Phila. Oct. 24, 2001)(Herron, J.) and
held that class certification was inappropriate for the plaintiff-buyer’ s breach of express warranty
provision under the UCC because the buyer is required to show that statements were a “basis of the
bargain” which is akin to the reliance requirement.
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Paintiffsattempt to skirt thisissue by arguing that reliance may be presumed when fraud isaleged
with respect to astandard form contract. The casescited by plaintiffsare of no avail even if they stand for
the general proposition that reliance may be presumed where a common course of conduct isalleged or
astandard form contract isinvolved. See Bald Eagle Area School Digt. v. Mid-State Bank and Trust Co.,
1999 WL 335059, at *8 (Pa.Com.Pl. Mar. 31, 1999)(finding that where fraud in the performance of a

standard form contract isinvolved, reliance may either be presumed or inferred); In re Prudentia Ins. Co.

America Sales Practices Litigation, 148 F.3d 283, 314 (3d Cir. 1998)(reliance may be presumed where

the fraud-based claims based on materia omissions stem from acommon source of ligbility); Varacdlov.
Massachusetts Mut. Life Ins. Co., 332 N.J.Super.App.Div. 31, 51-52, 752 A.2d 807, 817
(2000)(same).® Here, the only way to determine whether in fact defendants are lidble under the UTPCPL
for material misrepresentations or omissionsisto determineif the class members were in fact denied
medically necessary care.

Fantiffsasoimply that this Court can goply ether the Consumer Protection Laws of Pennsylvania,
New Jersey or Delawaretothe classmembers clamsas“thereisno materid conflict” between theselaws.
Pls. Mem. of Law in Support of Mot. for Class Certification, at 30. Thisassertion isnot necessarily true.
Asdefendants point out, plaintiffs need not prove reliance under the New Jersey Consumer Fraud Act

though they do have to show an ascertainable loss as a result of defendant's conduct and a causal

The Varacallo decision also relied on the U.S. Supreme Court’s decision in Affiliated Ute
Citizens of Utah, 406 U.S. 128, 153-54 (1972) which involved alleged securities fraud violations and
the failure to disclose and allowed a presumption of reliance on the “fraud on the market” theory which
isinapposite to the present case.
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relationship. See Caroll v. Cellco Partnership, 313 N.J.Super.App.Div. 488, 502, 713 A.2d 509, 516

(1998)(ironically denying certification because of the highly individua nature of the claims). Compare
Weinberg, 565 Pa. 612, _, 777 A.2d at 446. Rather, applying different states' consumer protection laws

depending on wherethe subscribers arelocated could pose additiona problemsin managing aclassaction.

It ssemsapparent to thisCourt that theindividua questionsof fact regarding theissue of medica
necessity precludes certification of either the provider or the subscriber classes. Asaresult, the motion
for certification must be denied in its entirety.

CONCLUSIONSOF LAW
1 The class action will not provide afair and efficient method for adjudicating this
controversy.
2. Common questions of law or fact do not predominate over questions affecting only indivi-
dual members.
3. The claims raised by the representative parties are not necessarily typical to the claims
belonging to, and necessary for, the protection of absent class members.
4, The Court need not determine whether the proposed class representatives will fairly and
adequately assert and protect the interests of the class.
5. The Court need not determine whether the class is sufficiently numerous such that joinder
of all its membersisimpracticable.

For thesereasons, the Court findsthat theinstant caseis not appropriate for disposition asaclass
action.

BY THE COURT,



JOHN W. HERRON, J.

Dated: July 26, 2002

IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION

STEVEN C. EISEN, D.C,; ALICE E. WRIGHT, D.C,; ) AUGUST TERM, 2000
DOUGLAS G. PFEIFFER, D.C.; JOHN :
CECCHINI, D.C.; DEBORAH A. CARL; and ) No. 2705

SALLY ANN SPALL, on behaf of themselves and all
others similarly situated, :
Plaintiffs : COMMERCE PROGRAM

V.

INDEPENDENCE BLUE CROSS, et al., :
Defendants : Control No. 080620

ORDER
AND NOW, this__26th day of ___ July , 2002, upon consideration of Plaintiffs

Motionfor ClassCertification, Defendants’ oppositionthereto, therespective memoranda, oral argument
held thereon, dl other mattersof record and in accord with the Opinion being filed contemporaneoudy with
thisOrder, it ishereby ORDERED and DECREED that the Plaintiffs Motionfor ClassCertificationis
Denied.

BY THE COURT,
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