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MEMORANDUM OPINION

Presently beforethis court isthe Petition for aPreliminary Injunction of plaintiff MC Painting
Corporaion(*MCPainting”), against defendant, the School Digtrict of Philadd phia(*the School Didtrict”).
Itits Petition, M C Painting requeststhat this court order the School District to award MC Painting the
painting contract, listed as Contract No. 808, for the project known as* Congtruction of aNew Elementary
School at 4th Street and Lehigh Avenue’ in Philadel phia(“the Project”). Inaddition, MC Painting requests
that the School Digtrict be enjoined from awarding the contract to any bidder other than the party whose
bid ismost advantageousto the School Digtrict and in amanner cons stent with theterms of theinvitations
for bids and the applicable statutes and regulations. 1t aso seeks adeclaration that the School District's
regjection of MC Painting’ sbid was arbitrary and capricious, an abuse of discretion and contrary to law.
Findly, it requests that the School District be enjoined from commencing or alowing any work to be
commenced on Contract No. 808. See Plaintiff’s Proposed Order.

For the reasons set forth below, this court holdsthat the plaintiff hasfailed to demonstrate that it



isentitled to therequested injunctiverelief or that it isthe lowest responsible bidder, pursuant to 24 P.S.
§ 7-751" and the School District’s Instructions to Bidders.

Factual Background

Firg, this court notesthat the parties presented ajoint tipulation of facts and there are no materid
factsindispute. For background, the pertinent factsare asfollows. The School District solicited seded
bidson the painting contract for the public construction project of the eementary school at 4th Street and
Lehigh Avenue. Alongwiththelnvitationto Bid, the School District included Instructionsto Bidders,
setting forth various requirements (“thelnstructions’). According to the Instructions, each bid had to be
properly sgned to be consdered a“bid,” the Signature had to be by the person(s) legally authorized to bind
the Bidder to a contract, and each bid had to be accompanied by a Consent of Surety letter. See
Instructions, 111(D); 6(A)(5) and 6(B)(3), respectively. The School District aso expressy reserved the
right to “rgject abid not accompanied by the required bid security or by other datarequired by the Bidding
Documents.” 1d. at 1 7(B)(1).On February 23, 2000, MC Painting submitted abid in response to the
Invitation to Bid. Onthat same date, the School District opened the bidsand informed M C Painting that

it wasthelowest (monetary) bidder for Contract No. 808 with abid of $216,257.00. On March 1, 2000,

124 P.S. § 7-751 providesin pertinent part:

(a) All construction, reconstruction, repairs, maintenance of work of any nature
... upon any school building or upon any school property. . . where the entire cost
value, or amount of such construction, reconstruction, repairs, maintenance or

work, including labor and material, shall exceed ten thousand dollars ($10,000),
shall be entered into by such school district with the lowest responsible bidder, upon
proper terms, after due public notice has been given asking for competitive bids.

(emphasis added).



MC Painting attended a pre-construction meeting with representatives of the School District, Turner
Congtruction, the congtruction manager for the Project, and SRK Architects, the Project Architect. During
thismeeting, the School Digtrict did not raise any concern about the responsiveness of MC Painting’ shid
to the bidding ingtructions. On March 3, 2000, MC Painting furnished its Bidders Subcontracting Plan to
the School Didtrict. MC Painting had a so submitted a Contractor’ sQualification Statement, at the School
Didtrict’ srequest, detailing the company’ sfinancid qualificationson February 28, 2000. By letter, dated
April 19, 2000, the School District first informed MC Painting that its bid was being rejected as non-
responsive for failing to include a Consent of Surety letter. See Exhibit B, attached to the Stipulation of
Facts. MC Painting’ shid wasa so not signed. On April 24, 2000, the School District awarded Contract
No. 808 to Applewood Enterprises, Inc. (“ Applewood”).

Procedural Background

On May 16, 2000, MC Painting filed its Petition for a Preliminary Injunction, aswell as a
Complaint in Equity. Initspetition, MC Painting asserts that the School Digtrict’ srgection of itshid is
arbitrary, capricious, an abuse of discretion and contrary to law and regulations, which, if permitted, will
result inincreased coststo taxpayers. Petition, 6. On May 18, 2000, MC Painting filed its Amended
Complaint, which joined Applewood as a defendant, in order that Applewood be prohibited from
performing any work on Contract No. 808. The School District filed its Answer on May 24, 2000, the
samedatethat theinjunction hearingwasscheduled. Asprimary support for itsposition, the School Didtrict

assertsthat MC Painting’ sfailuretoincludeaConsent of Surety letter anditsfailureto submit asigned and



executed bid arematerid deviationsfromthe Instructions? School District’ sMemorandum of Law, at 6-
10. Applewood filed its Answer to the Petition and to the Complaint on June 12, 2000.

At theinjunction hearing on May 24, 2000, counsel for the partiesinformed the court that they
were negotiating astipulation of facts. 5/24/00 N.T. 7-9.2 Theredfter, the court heard ord argument on
June 12, 2000. Counsel for MC Painting primarily argued that the defect in the bid package -- thefailure
toincludeaConsent of Surety letter -- isamechanica andimmateria defect that the School District may
disregard since M C Painting provided sufficient financial documentation to show that it was bonded and
had previoudy done businesswith the School District. 6/12/00 N.T. 7-9. Counsdl also asserted that this
court had the ability to award thecontract to MC Painting. Id. a 11. Inresponse, counsdl for the School
Digtrict argued that MC Painting’ s bid failed to comply with the Instructions to Bidders since it was not
signed and did not include a Consent of Surety letter, and that the School Didtrict did not have discretion
to overlook these defects. Id. at 12-14. Likewise, counsel for Applewood contended that MC Painting
failed to meet thedtrict requirements of the Ingtructionsand it would not befair to avard them the contract.
Id. at 17-19.

Discussion

“The School District also raised the question to MC Painting’ s standing as ataxpayer. The
parties stipulated that MC Painting is ataxpayer of the Commonwealth of Pennsylvania and the City of
Philadel phia and brings this action in its capacity as ataxpayer. Recently, this court determined that a
disappointed bidder who pays taxes in Philadel phia has standing to enjoin the School District’s award
of apublic contract, especially if that award would be improper. Rogers et a. v. School District of
Philadelphiaet a., April Term, 2000, No. 2387, at 19-21 (June 6, 2000). For these reasons, MC
Painting’ s standing is not at issue in this case.

3Counsel also stipulated to the affidavits of Martin Calombaris, MC Painting’s president, and
Mr. Theodore Skierski, the interim director of design, construction and capital projects of the School
District of Philadelphia. Exhibits P-1 & D-1, respectively; 5/24/00 N.T. 13-15.
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A court may enjoin the award of apublic contract when irregularitiesare shownin the bidding

process. American Totalisator Co., Inc. v. Seligman, 489 Pa. 568, 576-77, 414 A.2d 1037, 1041

(1980); Stapleton v. Berks County, 140 Pa.Commw. 523, 542, 593 A.2d 1323, 1332 (1991). However,

in determining this dispute, this court’ s scope of review islimited to determining whether the School
Digrict’ srgection of MC Painting’ shid wasamanifest abuse of discretion or purdly an arbitrary execution

of the School Didtrict’ sduties or functions. American Totalisator Co., 489 Pa. at 574, 414 A.2d at 1041

(1980); Kimmel v. Lower Paxton Twp., 159 Pa.Commw. 475, 481, 633 A.2d 1271, 1274 (1993). It

isafundamentd principlethat courtswill not review the actions of governmental bodies or administrative
tribuna sinvolving actsof discretion, inthe absence of bad faith, fraud, capriciousaction or abuse of power.

American Totaisator, 489 Pa. a 575, 414 A.2d at 1040-41. Nor will this court inquire into the wisdom

of the School District’s decision nor the manner in which it executed this decision. Id.

“Drawing up thetermsof, and the award of acontract to the‘lowest responsiblebidder’ involves

the exercise of discretion by the contracting authority.” A. Pickett Condr., Inc. v. Luzerne Cty Convention

Center Authority, 738 A.2d 20, 24 (Pa.Commw.Ct. 1999). Seealso, Hibbsv. Arensberg, 276 Pa. 24,

29, 119 A. 727, 729 (1923)(“ The term ‘ lowest responsible bidder’ does not mean the lowest bidder in
dollars; nor does it mean that the board may capriciously select the highest bidder regardiess of
responsbility or cost. What the law requiresisthe exercise of sound discretion.”). The plaintiff bearsthe
heavy burden of showing that the contracting authority [the School Didtrict] abuseditsdiscretionand did

not act in good faith or initsbest interests. J.J.D. Urethane Co. v. Montgomery County, 694 A.2d 368,

370 (Pa.Commw.Ct. 1997)(upholding aternative higher bid where commissioners choseit for genuine

safety reasons over lower bid). Pennsylvania courts have repeatedly held that the specifications set



forth in bidding documents are mandatory and must be strictly followed for thebid tobevaid. R. & B.

Builders, Inc. v. School District of Philadelphia, 415 Pa. 50, 52, 202 A.2d 82, 83 (1964); Harrisv. City

of Philadelphia, 283 Pa. 496, 503, 129 A.. 460, 462 (1925); Kimmel, 159 Pa.Commw. at 482, 633 A.2d
at 1274-75. Theadministrative body hasno discretion in deciding whether the bidder’ seffort at meeting

the bid requirements was sufficient. Karp v. Redevelopment Authority of City of Philadelphia, 129

Pa.Commw. 619, 624, 566 A.2d 649, 651 (1989). An award of a contract in a competitive bidding
process must be overturned if the mandatory requirementsin the bid ingtructions are not strictly followed.
Smith v. Borough of East Stroudsburg, 694 A.2d 19, 23 (Pa.Commw.Ct. 1997).

Inaddition, courts haved so rg ected argumentsthat municipditiesmay waive“technicd” deviaions
from bid specifications, as opposed to “material discrepancies.” See, Smith, 694 A.2d at 23 (bid
predicated on out-of-state waste disposal was not a technical aspect of the bid but substantially and
materially deviated from requirement that waste disposal be done within the state ); Kimmel, 159
Pa.Commw. at 483-485, 633 A.2d at 1275-1276 (townships lacked discretion to waive bidder’ saleged
“technica” bid deficiencies, consisting of missing asset page and absence of |etter certifying accessto a

recycling center, in contravention of the mandatory bid instructions); and Conduit and Foundation Corp.

v. City of Philadelphia, 41 Pa.Commw. 641, 645-47, 401 A.2d 376, 379-80 (1979)(holding that low

bidder’ smultiple listings of subcontractorsinits bid was not “ mereinformadity waivable or correctablein
the city’s exercise of discretion” where bid specifications allowed for only one listing).
Moreover, it iswell-settled that a defective bid cannot be remedied once the bids have been

opened. Kimmel, 159 Pa.Commw. at 484, 633 A.2d at 1275; City of Philadephiav. Canteen Co., Div.

of TW Services, Inc., 135 Pa.Commw. 575, 583, 581 A.2d 1009, 1013 (1990); Nielson v. Womer, 46




Pa.Commw. 283, 286, 406 A.2d 1169, 1171 (1979). Courts have also refused to award a public
contract to another bidder, who is purported to be the lowest responsible bidder, on the groundsthat itis
more gppropriate to order new bidswhere the bidding process was defective and cannot be remedied once

the bids are opened. American Totalisator, 489 Pa. at 576-77, 414 A.2d at 1041; Stapleton, 140

Pa.Commw. at 541, 593 A.2d 1332; Nidson, 46 Pa.Commw. at 286-87, 406 A.2d at 1171-72; Zurenda

v. Commonwealth, 46 Pa.Commw. 67, 72-73, 405 A.2d 1124, 1127 (1979).

Applying these principles to the present case, MC Painting has failed to show that the School
District abused its discretion in rgecting its bid, or that it acted capriciously. The School District’s
Instructionsexpresdy required that all bidshad to be signed and had to include aConsent of Surety | etter.
Instructions, 11 1(D); 6(A)(5) and 6(B)(3), respectively. Further, the School District expresdy reserved
theright to reject any or dl bidsfor defects or irregularities or when such rgjection isin the best interest of
the School Digtrict. Id. at 7(B)(1). Itisundisputed that MC Painting’ sbid was not signed and did not
include aConsent of Surety letter. MC Painting’ s pogition isthat these defects are merdly mechanical and
immeateria oneswhich the School Didtrict may disregard, since MC Painting provided sufficient financia
documentation to show that it was bonded and had previously done business with the School District.
6/12/00 N.T. 7-9. Thiscourt disagrees and concludes that these omissionsin MC Painting’ sbid were
materia defects becausethey faled to strictly comply with the ingtructions and they could not be remedied
after the bids were opened.

The School Digtrict had no discretion to waive these defects even if they were mere “technicalities.”
Rather, it exercised itsdiscretion in regjecting the bid as non-responsive. The School Didtrict did not act

capriciousy smply becauseit held meetingswith M C Painting and its Bidders Subcontracting Plan one



month prior to rgectingMC Painting’ sbid. Moreover, it would not be proper for this court to interfere
with the School District’ sdiscretion and itslegally reserved optionto reject al bids. See, Conduit and

Foundation Corp. v. City of Philadelphia. 41 Pa.Commw. at 649, 401 A.2d at 380.

A party seeking a preliminary injunction must demonstrate the following requisite elements:

(2) that relief is necessary to prevent immediate and irreparable harm that cannot
be compensated by damages;

(2) that greater injury will occur from refusing the injunction than by granting it;

(3) that the injunction will restore the parties to the status quo asit existed
immediately before the alleged wrongful conduct;

(4) that the wrong is actionable and an injunction is reasonably suited to
abate that wrong; and

(5) that the plaintiff’sright to relief isclear.

Schoal Didtrict of Wilkinsburg v. Wilkinsburg Education Association, 542 Pa. 335, 338, 667 A.2d 5, 6

n.2 (1995); Valey Forge Historical Society v. Washington Memoria Chapel, 493 Pa 491, 500, 426 A.2d

1123, 1128 (1981); New Castle Orthopedic Assoc. v. Burns, 481 Pa. 460, 464, 392 A.2d 1383, 1385

(1978). Theserequistedements*” arecumulative, and if onedementislacking, relief may not begranted.”

Norristown Mun. Waste Authority v. West Norriton Twp. Mun. Authority, 705 A.2d 509, 512

(Pa.Commw.Ct. 1998).

Following thiscriteria, thiscourt now holdsthat M C Painting hasfailed to shown that itsright to
relief isclear becauseitshbid, thoughthelowest in monetary vaue, did not comply with the mandatory bid
instructions since the bid was not signed and failed to include a Consent of Surety letter. The School
Didtrict, thus, did not abuseitsdiscretionin rgecting MC Painting’ sbid as non-responsive and in awarding
the painting contract to the defendant, Applewood. In conjunctionwith thisreasoning, itisuncertain that

thedleged wrong isactionable sincethe School Didtrict ispresumed to have acted initsdiscretionand M C



Painting hasfailed to demondrate otherwise. In addition, MC Painting has not sufficiently shown that the
injunction is necessary to prevent an immediate and irreparable harm to taxpayers. Counsel for MC
Pai nting acknowl edged that the di screpancy between Applewood sand MC Painting’ shid “isnot reatively
great.” 6/12/00 N.T. 19. Therefore, the likelihood that denying the injunction will cost taxpayers more
money isunclear. Rather, the bdance of harmsweighsin favor of denying theinjunction since the School
Digtrict hasd ready awarded the painting contract to A pplewood and any attendant delay arising fromthe
injunction could put afisca strain on taxpayers or result in additiond litigation between Applewood, MC
Painting and the School District.
Conclusion

For dl of the above reasons, MC Painting is not entitled to a preliminary injunction, having failed
to demongtratetherequisiteelementsfor injunctiverelief or provethat it isthelowest responsible bidder,

according to the School District’s Instructions and 24 P.S. § 7-751.

BY THE COURT,

DATED: JOHN W. HERRON, J.



