IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION

SORBEE INTERNATIONAL LTD., : MAY TERM, 2001
Plaintiff . No. 806
V. . Commerce Program

PNC BANK, N.A., BANCO SANTANDER
AQENCY OF LEBRIJA, and ART D'OR
IBERICA, SA.,
Defendants
OPINION

ThisOpinionissubmitted relativeto Plaintiff, Sorbeelnternationd Ltd. (* Sorbeg”),’ sapped of this
court’ sOrder of October 12, 2001, dismissing Plaintiff’ sMotion for Reconsideration of Plaintiff, Sorbee
International Ltd. insofar as the claims against Defendant, Banco Santander Agency of Lebrija
(“Santander”), were dismissed.’

Plaintiff contendsthat this Court erred in dismissing Plaintiff’ s claims against Santander on the
grounds that the Stipulation entered into between Sorbee and Santander, which resulted in the withdrawal
of the draw on the letter of credit by Santander, did not resolve Sorbee’ s outstanding claims against
Santander for breach of warranty. This Court disagrees.

BACKGROUND

Thisdisputeinvolved aninternational commercia transactioninvolving aletter of credit and the

international trade of chocolates.

The Order of October 12, 2001 also granted the Motion for Reconsideration insofar as
vacating the Order of October 9, 2001 whereby the court dismissed plaintiff’s claims against Art D’ Or
Iberica, S.A, aswell as dismissing the claims against the other two named defendants.



Paintiff Sorbee, a Pennsylvaniacorporation, isin the business of manufacturing sugar-free candy
and importing and distributing food and beverage products. Am.Compl., 1.2 Defendant, PNC Bank,
N.A. (“PNC”) isanationd banking association having oneof itsprincipa place of busnessat 1600 Market
Street, Philadel phia, Pennsylvania. Am.Compl. & Answer, 2. Defendant Santander is purportedly a
Spani sh banking association having oneof itsinternational principa placesof businessat 45 East 539 Street
F 9-10, New York, New York. Am.Compl., 3. Further, asalleged, Defendant Art D’ Or Ibérica, SA.
(“Art D’Or”) isacorporate entity organized in the nation of Spain with aprincipal place of businessat Juan
Pedro Vidal, 7, 414740 Lebrija, Spain, which regularly conducts business in the United States and
specificaly in the Commonwealth of Pennsylvania. Id. at 4.

In 2000, Sorbee decided to expand its product lineswith sugar free and sugar chocolate products
and began looking for along-term supply relationship. Id. a 5. Art D’ Or indicated that it wasinterested
inalongtermrelationship, but it would not be able to supply the chocolate products until it constructed a
planned factory and would obtain an interim supplier and absorb any pricedifferentia until thefactory was
ready. 1d. at 6. Sorbeeindicated that it would be interested in using Art D’ Or asasupplier and Art
D’ Or obtained Chocolate Torras as the interim supplier. 1d. at 7. It was purportedly agreed that
Chocolate Torraswould bill Art D’ Or at the higher price, with acopy of the pro formainvoiceto Sorbee,

and then Art D’ Or would invoice Sorbee at the original contract price. 1d. Sorbeewould then pay Art

“The Amended Complaint was filed on September 14, 2001 and supersedes all previous
complaintsfiled in thismatter. See Vetenshtein v. City of Philadelphia, 755 A.2d 62, 67
(Pa.Commw.Ct. 2000)(an amended complaint virtually withdraws the original complaint and takes its
place)(citations omitted). Only Defendant PNC Bank, N.A., on October 3, 2001, ever filed an
Answer to the Amended Complaint. Therefore, for purposes of setting forth the background facts, this
Court is primarily relying on the allegations in the Amended Complaint.
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D’ Or for itsinvoice and Chocolate Torraswould pay Art D’ Or acommission. Id. Thereafter, Art D’Or
was supposed to pay Chocolate Torras its invoice price and absorb the difference. 1d.

In mid 2000, Sorbee began importing sugar and sugar free chocolate bars from Art D’ Or which
were produced by Chocolate Torras. 1d at 8. Asalleged, in accordance with commercia practices,
Sorbee had originally provided a standby Letter of Credit from PNC for the benefit of Art D’Or and
Santander, Art D’Or’sbank. Id. at 9. Compl., Exhibit A. This Letter of Credit was purportedly
designed to guarantee payment if Sorbee defaulted and failed to pay invoiceswhen due. 1d. Intheevent
theinvoicewasunpaid for morethan 125 daysafter thebill of lading date, then the L etter of Credit could
bedrawn. Id. The Letter of Credit expired on May 10, 2001. Id. The Letter of Credit was purportedly
amended to requirethe Beneficiariesto certify that payment had not been received from Sorbee within 125
days of thebill of lading date. Id. at 1110. Ordershad alegedly been filled by Chocolate Torras during
therelevant time period. Id. at 11. Until approximately October, 2000, Sorbee alegedly remitted
payment to Art D’ Or for itsinvoiceson 60-day termsviawiretransfer of fundsdirectly to Art D’ Or’ s bank
account. 1d. at §13. Beginningin October, 2000, Art D’ Or directed the wire transfersfrom Sorbeeto
gotothebank account of Unifood of Americain Wilmington, Delaware, Art D’ Or’ seffiliate. Id. at §14.
Asadleged, Sorbee consistently paid all proper tendered invoiceswithin 60 daysof thebill of lading such
that adraw on the Letter of Credit was not supportable. 1d. at § 15.

In December, 2000, Sorbee allegedly learned from Chocolate Torrasthat Art D’ Or had not paid
Chocolate Torrasand that Art D’ Or had supposedly falsely told Chocolate Torras that Sorbee had not
padit. Id. at 16. Sorbeeinvestigated the matter and alegedly learned that Art D’ Or had used Sorbee's

paymentsto it for the construction of anew factory instead of paying Chocolate Torras. Id. a 117. Then,



inlate 2000, Chocolate Torras announced it would not provide the product if it wasnot going to be paid.
Id. at 18. Then, the parties met in Kéln, Germany to negotiate asolution. Id. Thisalleged solution
(known asthe “Koln Agreement”) provided that Chocolate Torras would contract directly with Sorbee
who would pay Chocolate Torrasdirectly. Id. at 119. Art D’ Or would then provide an informational
invoice showing itsorigind contract price and would remit the difference to Sorbee to mitigate the increased
expense by contracting directly with Chocolate Torras (“the Mitigation Amount”). 1d. ArtD’Or aso
allegedly directed Sorbee to send any then outstanding amounts owed for Art D’ Or invoices directly to
ChocolateTorras. 1d. Thereafter, paymentsand shipment were purportedly madein accordancewith the
Koln Agreement. Id. at 120. Art D’ Or allegedly made one payment of the Mitigation Amount and then
defaulted and now owes Sorbee $178,292.16 for said amount. 1d. at 1 21.

On March 13, 2001, Sorbee alegedly received notice from Santander that any L etter of Credit
amounts were to be paid to Santander at its account with Chase Manhattan Bank, while no notice of
assgnment wasgivento PNC. Id. at 24. Sorbee dlegedly had paid on 60 day terms and there were
no paymentsdue Art D’ Or and no post assignment invoices that would have been 125 days past the bill
of lading date before the Letter of Credit expired on May 10, 2001. 1d. at 1 26. On or about April 9,
2001, Sorbee dlegedly learned that Santander had attempted to tender four “invoices’ for payment, which
PNC rejected.® Id. at 128. Thefour “invoices’ submitted to PNC purportedly have an atered payment

due date and three of thefour specifically refer to the Chocolate Torrasinvoiceswhich were dlegedly paid.

This regjection was purportedly because the Letter of Credit was not a documentary |etter of
credit where the draw on the letter of credit is the primary payment mechanism, but rather that the
Letter of Credit was a standby letter of credit which acts as a security device in the event the buyer fails
to pay invoices when due. Am.Compl., 11 28-30.
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Id. at 7 31.

On or about May 9, 2001, adraw on the Letter of Credit, consisting of eleven invoices, in the
amount of approximately $385,000.00 was submitted. 1d. at 134. Sorbee purportedly made al payments
when due, making the certification in support of the attempted draw on the Letter of Credit false or
fraudulent. 1d. a 1137. Sorbeeimmediately notified Santander that there were no invoi ces due and unpaid.
Id. Asalleged, onthat samedate, PNC reected the attempted draw on the grounds that the supporting
documentation had discrepancies and was non-conforming. Id. at §38. Then, Santander re-certified the
draw but never forwarded the sight draft or other documents. 1d. at  39.

Santander purportedly occupied different rolesinthe L etter of Credit transaction whichincluded:
(2) itsroleasadvising bank to advise Art D’ Or of theissuance of theorigina Letter of Credit; (2) itsrole
asaco-beneficiary, requiring it to Sgn the sght draft and the other beneficiary’ s statement certifying that
theinvoice amountswere at least 125 days past due of the bill of lading date; (3) itsrole as confirming
bank, requiring it to confirm the vaidity of the draw and forward materialsto PNC; and (4) it role asboth
co-beneficiary and confirming bank, pursuant to which, Santander warrants that the draw is appropriate
and the documentation is proper. Id. at 11 40-44.

With thisbackground, on May 11, 2001, Sorbeefiled its Petition for a Preliminary Injunction and
itsComplaint for Injunctive and Declaratory Relief. Sorbee dso requested expedited discovery whichwas
granted. The matter was then prolonged by various procedurd problems, including issueswith service as
to Art D’ Or, withdrawal s of counsel for Art D’ Or, various hearings and status conferences and thefiling
of an Amended Complaint on October 3, 2001. The Amended Complaint asserted counts for declaratory

judgment against Art D’ Or, Santander and PNC, acount for injunctiverelief against PNC, acount for



breach of warranty against both Santander and Art D’ Or, and countsfor breach of contract of both the
mitigation amount and the loan amount against Art D’ Or.

A hearing was held on October 9, 2001 which addressed both amotion of then counsel for Art
D’ Or to withdraw and a stipulation entered into by the parties. At this hearing, Plaintiff’s counsel
represented to the Court that pursuant to a Stipulation, “Banco Santander iswithdrawing their [attempted)]
draw on theletter of credit” and asserted that “thereisno current vaid, effective draw ontheletter of credit
and pursuant to itstermsthe letter of credit isexpired.” 10/9/2001 N.T. 15-16. The Court, in response,
found that theissue of whether or not the letter of credit should be honored was thus moot and agreed to
modify the proposed order. Id. at 16. Thereafter, the Court issued an Order, dated October 9, 2001,
whichincorporated the Stipul ation and dismissed the Complaint for Declaratory and Injunctive Relief as
moot.

On October, 11, 2001, Raintiff filed an Emergency Moation for Recond deration, maintaining that
it had outstanding claimsagaingt Art D’ Or and Banco Santander for breach of warranty, breach of contract
for the mitigation amount and breach of contract for theloan amount. On October 12, 2001, the Court
granted Plaintiff’ smotion in part, vacating that part insofar asthe clamsagainst Art D’ Or were dismissed.
Then, pursuant to Plaintiff’ s petition, adefault judgment againgt Art D’ Or in theamount of $378,292.16
was entered on October 26, 2001. Art D’ Or’s Petition to Open the Default Judgment was denied on
February 4, 2002. On that same date, Art D’ Or’ sthen counsel was granted its Motion to Withdraw Her
Appearance. Plaintiff aso filed aPetition to Assess Damages against Art D’ Or asto Count V of the
Amended Complaint. The Petition was granted on May 7, 2002 and damages in the amount of

$128,928.92 were assessed against Art D' Or.



Now, Plaintiff appeals this Court’s dismissal of Banco Santander.
DISCUSSION

This Court denied Plaintiff’sMotion for Reconsideration asto itsdismissal of Plaintiff’ sclaims
against Defendant Santander for the following reasons. First and foremost, the Stipulation between
Santander and Sorbee, entered into on October 9, 2001, noted that the attempted draw on the Letter of
Credit had been withdrawn. See 10/9/2001 N.T. 15-16; Order dated October 9, 2001. Therefore, any
claim of Plaintiff against Santander which relates to the Letter of Credit had been rendered moot.

All of Plaintiff’ sclaimsagainst Santander rel ateto itsattempted draw of the Letter of Credit. For
instance, Plaintiff’ sclaim for Declaratory Judgment (Count 11) against Defendant Santander, aswell as
Defendant Art D’ Or, was based on the alleged fal seand fraudul ent certification in support of the attempted
drawson the Letter of Credit. Am.Compl., 11178 73. Similarly, Count 111 of the Amended Complaint
against both Art D’ Or and Santander, also seeking declaratory judgment, was based on Santander’s
aleged falureto present timely and conforming documentation in connection with the attempted draw on
the Letter of Credit. Id. at 11181-82. Moreover, Count V for breach of warranty alegesthefollowing in
pertinent part:

93.  Article5 of the Uniform Commercial Code as adopted by Pennsylvania

provides that when a beneficiary presents documents for payment under a L etter

of Credit, and any confirming bank transfers a draft, both the beneficiary and

confirming bank warrant that the necessary conditions have been complied with.
Seel3Pa C.SA. §5111(1).*

“Section 5111 of Pennsylvania s version of the U.C.C. states as follows:

(&) Wrongful dishonor or repudiation before presentation.—If an issuer
wrongfully dishonors or repudiates its obligation to pay money under aletter of
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94. By presenting attempted draws to PNC for payment on the Letter of

credit before presentation, the beneficiary, successor or nominated person presenting

on its own behalf may recover from the issuer the amount that is the subject of the dishonor or
repudiation. If the issuer's obligation under the letter of credit is not for

the payment of money, the claimant may obtain specific performance or, at the

claimant's election, recover an amount equal to the value of performance from the

issuer. In either case, the claimant may also recover incidental but not consequential damages.
The claimant is not obligated to take action to avoid damages that might be due from the issuer
under this subsection. If, although not obligated to do so, the claimant avoids damages, the
clamant's recovery from the issuer must be reduced by

the amount of damages avoided. Theissuer has the burden of proving the amount

of damages avoided. In the case of repudiation the claimant need not present any document.

(b) Wrongful dishonor upon presentation; wrongful honor .--If an issuer wrongfully
dishonors a draft or demand presented under aletter of credit or honors a draft or demand in
breach of its obligation to the applicant, the applicant may recover damages resulting from the
breach, including incidental but not consequential damages, less any amount saved as a result of
the breach.

(c) Certain other breaches.--If an adviser or nominated person other than a

confirmer breaches an obligation under this division or an issuer breaches an

obligation not covered in subsection (a) or (b), a person to whom the obligation

is owed may recover damages resulting from the breach, including incidental but

not consequential damages, less any amount saved as aresult of the breach. To the extent of
the confirmation, a confirmer has the liability of an issuer specified in this subsection and
subsections (a) and (b).

(d) Interest.--An issuer, nominated person or advisor who isfound liable under subsection (a),
(b) or (c) shall pay interest on the amount owed thereunder from
the date of wrongful dishonor or other appropriate date.

(e) Attorney fees.--Reasonable attorney fees and other expenses of litigation may be awarded
to the prevailing party in an action in which aremedy is sought under this division.

(f) Liquidated damages.--Damages that would otherwise be payable by a party for breach of
an obligation under this division may be liquidated by agreement or undertaking but only in an
amount or by aformulathat is reasonable in light of the harm anticipated.

13Pa. C.SA. 85111



Credit, the Beneficiaries® warranted that the amounts were due and owing.

95. Because the certifications were untrue, the Beneficiaries breached their
warranty under Article 5 of the Uniform Commercial Code.

96.  Article5 of the Uniform Commercial Code also provides that when

aconfirming bank presents adraft for payment under a Letter of Credit, itis

warranting that it has avalid basisfor collection. 13 Pa. C.S.A. 5111(2).

97. Because Santander tendered the draft for payment it warranted as the

confirming bank that the amounts were due and owing and further breached its

warranty obligations.

98. If payment were made on the Letter of Credit based upon the false and

fraudulent certifications, that would result in damages to Sorbee due to the

breach of warranty by Art D’ Or and Santander.

99.  Asaresult of Santander’sand Art D’ Or’s breach of their warranty

obligations, Sorbee has incurred significant damages, including, but not

limited to, the loss of use of approximately $400,000, damages to its good will

and business reputation and attorneys fees.
Am.Compl, 193-99. Even the most libera reading of the allegations in the Amended Complaint
demondtratethat Plaintiff had no other lega claim against Santander except for the oneswhichrelatetoiits
alleged warranty with regard to the draw onthe L etter of Credit and its certification of the accompanying
documentation, i.e., itsalleged tender of four “invoices’. See Am.Compl., 1123, 28, 32, 35, 39-45, 47,
68-74.

Because, pursuant to the Stipulation, the attempted draw on the Letter of Credit had been

withdrawn, Plaintiff no longer had aviable claim for damages or other relief againgt Santander. The other

claims for damages were set forth against Art D’ Or alone.

*The term “Beneficiaries’ refersto both Art D’ Or and Santander. Am.Compl., 9.
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CONCLUSION
For the reasons set forth above, this Court denied Plaintiff’s Emergency Motion for
Reconsideration of its Order of October 9, 2001.

BY THE COURT,

JOHN W. HERRON, J.
Dated:  July 16, 2002
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