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OPINION
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l. Introduction

By an Order docketed on August 8, 2002, this court overruled the Preliminary Objections of
defendants, Insurance Company of North America(“INA™), Indemnity Insurance Company of North
America, and AceProperty and Casudty Insurance Company (collectively, the“INA defendants’) tothe
Second Amended Complaint of plaintiffs, University Mechanical & Engineering Contractors, Inc.
(“UMEC”) and Emcor Group, Inc. (“EMCOR”). On September 5, 2002, the INA defendants appeaed
the Order, and, on September 19, 2002, they filed a statement of matters complained of on appeal
pursuant to Pa. R. App. P. 1925(b).

This Opinion is submitted in support of the court’s Order.



[. Background

Thiscaseinvolvesaninsurance disputerelating to underlying litigation over ahospital congtruction
project. Mercy Healthcare VenturaCounty (“Mercy Hedthcare’), a Cdifornianon-profit public benefit
corporation, had contracted in 1989 with Bateson-Golden, aCaliforniajoint venture, for the construction
of ahospita. In February 1996, Mercy Healthcare filed alawsuit against Bateson-Golden and other
defendants dleging significant defectsin the hospita construction (the “underlying litigation™)." Bateson-
Golden, in turn, filed claims against UM EC which had performed work on the hospital construction as
Bateson-Golden’ s subcontractor.

Intheinstant matter, plaintiffsUMEC and EM COR assart that they were both insured by defendant
INA’s comprehensive liability insurance policy HDO G1 658789-8 (the “Policy”), INA’s Casualty
Insurance Program Agreement (“ CIPA”), and Amendment #3 to the CIPA (the“ Finite Agreement”).?
Second Amended Compl., 1 11- 14, 16; Exs. A, B and C.

Pursuant to theterms of the Policy, INA defended UMEC in the underlying litigation. Ultimately,
Mercy Hedthcare agreed to settleits clams for $21.5 million, and INA paid UMEC' s share of that

settlement which totaled $637,500. Second Amended Compl., 11 22-23.3

! This action was docketed as Mercy Healthcare Ventura County v. Bateson-Golden, Civil
No. 168140 in the California Superior Court of Ventura County. Second Amended Compl., 1 18.

2 Plaintiffs assert that JWP, Inc. changed its name to EMCOR in 1994. Second Amended
Compl., 26. JWP, Inc. islisted as a named insured under the Policy and as a signatory to the CIPA.
Id. at Exs. A, B. EMCOR isasignatory to the Finite Agreement. 1d. at Ex. C.

% Plaintiffs report that the settlement of the underlying litigation is now complete and that the
case has been dismissed. PItfs Memorandum of Law In Opposition to Preliminary Objections, p. 3,
n.2.



On November 15, 2000, plaintiff UMEC commenced this action, pursuant to the Declaratory
Judgments Act, 42 Pa. C. S. § 7531, et seg., requesting the court to declare that INA is not entitled to
reimbursement for moniesit paid on behaf of UMEC in the defense and settlement of the underlying
litigation.*

Althoughthiscaseistill initsinitia stages, the procedural history isalready lengthy. First,in
responseto UMEC sorigina complaint, theNA defendantsfiled anoticeto removethe caseto the United
States District Court of the Eastern District of Pennsylvania. On February 27, 2001, however, thefedera
district court remanded the case. On March 23, 2001, INA filed preliminary objections. Inresponse,
UMEC filed an Amended Complaint. On June 8, 2001, the INA defendants filed an Answer.

On September 19, 2001, INA filed amotion to dismissbased on forum non convenienswhich
this court denied. Next, on October 26, 2001, INA filed amotion to dismiss based on lack of subject
matter jurisdiction for faillureto join indispensable parties. In an Opinion dated May 1, 2002, this court
granted INA’ s motion to dismiss without prgjudice, and a Second Amended Complaint was subsequently

filed.

* Soon after the commencement of this case, the INA defendants brought an insurance
coverage action against UMEC and EMCOR in New Y ork state court based on reimbursement of
UMEC and EMCOR’ s defense costs in the underlying litigation. The New Y ork action was docketed
as Insurance Company of North America, Indemnity Insurance Company of North America, and ACE

Property & Casualty Insurance Company v. EMCOR Group, Inc., University Mechanical &

Engineering Contractors, Inc. and Continental Casualty Company, No. 00-605478 (New Y ork
Supreme Court, New Y ork County, December 2000). See Affirmation In Support of INA’s Motion

to Dismiss, Ex. A.




The Second Amended Complaint names parties deemed to be indispensable, including plaintiff
EMCOR, and defendants Mercy Healthcare, Bateson-Golden, Zurich Insurance Company (“Zurich”),
Indemnity Insurance Company of North America(“IINA”), and Ace Property and Casualty Insurance
Company (“ACE P&C”). Inaddition, the Second Amended Complaint statesthat a declaratory judgment
isnecessary and appropriateto determinetherightsand duties of the parties pursuant to the Policy, CIPA
and Finite Agreement, and asksthis court to find that defendant INA has no right to reimbursement from
either UMEC or EMCOR for any amount that INA paid on UMEC’ sbehalf in the underlying litigation.
Second Amended Compl., pp. 7-9.

On June 27, 2002, the INA defendants filed Preliminary Objections to the Second Amended
Complaint. In one of the objections pursuant to Pa. R. Civ. P. 1028(6), the INA defendants argued that
theplaintiffsshould be compelled to arbitrate their claimsbecausethe CIPA, the agreement under which
the INA defendants assert plaintiffs' claims arise, requires all disputes to be arbitrated.”

Thiscourt overruled those Preliminary Objections by Order docketed on August 8, 2002. The

INA defendants now appeal, contending that this court erred when it refused to compel arbitration.

> The INA defendants also argued in their preliminary objections that all claims should be
dismissed pursuant to Pa. R. Civ. P. 1028(a) because UMEC lacks the capacity to assert claims under
the CIPA, and that all claims should be dismissed pursuant to Pa. R. Civ. P. 1028(a)(2) and 1019(h)
because plaintiffs failed to attach writings to the Second Amended Complaint. These objections,
however, are not pertinent to the INA defendants' appeal. See Defs Statement of Matters
Complained of on Appeal Pursuant to Pa. R. App. P. 1925(b).
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1. Discussion
Pennsylvanialaw “favors settlement of disputesby arbitration asameansof promoting swift and

orderly disposition of clams.” School Digt. of Philadelphiav. Livingston-Rosenwinkel, P.C., 690 A.2d

1321, 1322-23 (Pa. Commw. 1997), citing Elightways Corp. v. Keystone Helicopter Corp., 459 Pa. 660,

662-63, 331 A.2d 184, 185 (1975); Hazleton Area School Dist. v. Bosak, 671 A.2d 277, 282 (Pa.

Commw. 1996).
Topromotearbitration, acourt’ sanalysisof whether an actionisrequired to bearbitrated islimited.
Our Superior Court has held:
When one party to an agreement seeksto prevent another from proceeding to arbitration,
judicia inquiry islimited to determining (1) whether avalid agreement to arbitrate exists
between the partiesand, if so, (2) whether the disputeinvolvediswithin the scope of the

arbitration provision.

Midomo Co., Inc. v. Presbyterian Housing Development Co., 739 A.2d 180, 186 (Pa. Super. 1999),

quoting Smith v. Cumberland Group, Ltd., 455 Pa. Super. 276, 283, 687 A.2d 1167, 1171 (1997).

Therefore, some determinationsrel ating to whether a case should be arbitrated are to be made by the court,
but othersareto beresolved by an arbitrator. “The question of whether the parties agreed to arbitrate,
commonly referred to as* substantive arbitrability,” isgeneraly onefor the courtsand not for the arbitrators
... Ontheother hand, resolution of procedural questions, including whether theinvocation of arbitration

was proper or timdly isleft to the arbitrator.” Ross Development Co. v. Advanced Building Development,

Inc., 803 A.2d 194, 196 (Pa. Super. 2002) (citations omitted).
For matters of substantive arbitrability, a court must apply two principles:

(2) arbitration agreements areto be gtrictly construed and not extended by implication; and
(2) when parties have agreed to arbitrate in a clear and unmistakable manner, every



reasonableeffort should be madeto favor the agreement unlessit may besaid with positive
assurancethat the arbitration clause involved is not susceptibleto an interpretation that
covers the asserted dispute.

Midomo, 739 A.2d at 190, citing Emlenton AreaMun. Auth. v. Miles, 378 Pa. Super. 303, 307-08, 548

A.2d 623, 625 (1988), appeal denied, 522 Pa. 613, 563 A.2d 498 (Pa. 1989). To apply both principles,
acourt should employ the rules of contractua congtruction, “adopting an interpretation thet gives paramount
importanceto theintent of the parties and ascribes the most reasonabl e, probable, and natural conduct to

the parties.” Midomo, 739 A.2d at 190-91, citing Emlenton Area Mun. Auth., 548 A.2d at 626.

Here, there are three agreements at issue -- the Palicy, the CIPA and the Finite Agreement -- but
only the CIPA containsan arbitration clause® The CIPA’ sarbitration clause requiresthat “[a]sacondition
precedent to any right of action [under the CIPA], any disputes between the COMPANY [Insurance
Company of North America] and the REINSURER [Defender Indemnity Limited] or between the
COMPANY [Insurance Company of North America] and the INSURED [JWP, Inc., now EMCOR, Inc.]
arising out of this Agreement shall be submitted to the decision of aboard of arbitration . ...” Second
Amended Compl., Ex. B, § 6.01.

Significantly, not al of the partiesinthislitigation are partiesto the CIPA. Thesgnatoriesto the
CIPA include JWP, Inc. (the predecessor of EMCOR), Defendant Indemnity Limited and INA. As
plaintiffsadmit, UMEC isnot asignatory to the CIPA, and did not contract to arbitrate disputes with the
defendants. PItfs Memorandum in Oppositionto Defs' Preliminary Objections, p. 4. Inaddition, the

Finite Agreement, which amendsthe CIPA, doesnot add UMEC asaparty tothe CIPA. Id. at 4; Second

® Neither the Policy nor the Finite Agreement address arbitration. Second Amended Compl.,
Exs. A and C.



Amended Compl., Ex. C.

The INA defendants asserted that by the terms of the CIPA, EMCOR is bound by that
agreement’ sarbitration clause. TheINA defendantsfurther asserted that if UMEC were deemed to be
athird party beneficiary of the CIPA’, UMEC would also be bound by the CIPA’s arbitration clause.
Defs Memorandum in Support of Preiminary Objectionsto PItfs Second Amended Complaint, pp. 7,
9.

In response, plaintiffsargued, in part, that the INA defendants waived their right to invoke the
CIPA’s arbitration clause by not raising arbitration earlier in thislitigation. Pitfs Memorandum in
Oppositionto Defs Preliminary Objections, pp. 5-6. Plaintiffsasserted that INA did not raise arbitration
intheir New Matter to the Amended Complaint, initsmotion to dismiss based on forumnon conveniens,
indiscovery, initsmotionto dismissfor failureto join indispensable parties, or inthe action that INA filed
inaNew Y ork state court against UMEC and EMCOR based onthe CIPA. 1d. at 6. Plaintiffsargued
that theNew Y ork litigation, aswell asthe numerous motionsin this case, evidence INA’ srelinquishment
of itsright to arbitrate. Id. at 6.

Inits appedl, the INA defendants surmised that this court overruled their Preliminary Objection
becauseit believed that the INA defendants had waived their right to invoke arbitration. Based onthis
premise, the INA defendants assert that the denial of their Preliminary Objection should be reversed

because the issue of waiver isamatter to be determined by an arbitrator, rather than by the court. Defs

" The INA defendants deny that UMEC is athird party beneficiary of the CIPA, but that
assertion does not constitute the basis for their appeal. See Defs' Statement of Matters Complained of
on Appeal Pursuant to Pa. R. App. P. 1925(b).



Statement of Matters Complained of on Appea Pursuant to Pa. R. App. P. 1925(b), p. 3. This court
recognizesthat our Superior Court has distinguished between matters of substantive arbitrability to be
determined by atrid court, and matters of procedurd arbitrability to be determined by an arbitrator. Ross,

803 A.2d at 199; Highmark Inc. v. Hospital Service Ass n of Northeastern Pennsylvania, 785 A.2d 93,

98 (Pa. Super. 2001), appeal denied, 568 Pa. 720, 797 A.2d 914 (Pa. 2002). In fact, our Superior
Court has held that theissue of whether aparty hastimely invoked an arbitration clause is amatter of
procedural arbitrability because it is a matter “ of interpretation of the agreement and not one of the
existence or scope of the arbitration provision.”® Ross, 803 A.2d at 199; Highmark Inc., 785 A.2d at 98,

quoting Lincoln Univ. of Commonwedth Systems of Higher Educ. v. Lincoln Univ. Chapter of American

Ass nof Univ. Professors, 467 Pa. 112, 354 A.2d 576, 582 n. 11 (1976) (quoting Muhlenberg Township

School Dist. Auth. v. Pennsylvania Fortunato Construction Co., 460 Pa. 260, 265, 333 A.2d 184, 187

(1975)).
TheINA defendants Preiminary Objection wasoverruled, however, not because of the plaintiffs
defense of waiver, but because arbitration’ sgod of “ swift and orderly digposition of clams’ would not be

served by sending the caseto arbitration. The Commonwealth Court in School Digt. of Philadelphiav.

8 The digtinction between substantive arbitrability and procedural arbitrability can cause a
curious result. If the court were to determine the INA defendants' preliminary objection alone (i.e., that
avalid arbitration agreement exists and the dispute falls within the scope of that agreement), it would be
amatter of substantive arbitrability to determined by the court. If the court wereto rely on the
plaintiffs defense that the INA defendants failed to timely invoke the arbitration clause, the matter
would be transformed to one of procedural arbitrability to be resolved by an arbitrator. Ross, 803
A.2d at 199; Highmark Inc., 785 A.2d at 98 (citations omitted). Such atransformation is curious
because generally, a court’s scope of review is not determined by what type of defense a party
promotes or rejects.



Livingston-Rosenwinkel, P.C., 690 A.2d 1321, 1322 (Pa. Commw. 1997), overruled preliminary

objections based on an arbitration provison for that very reason. Inthat case, theplaintiff school district
had contracted with thedefendant Livingston-Rosenwinkd (“L-R”) for architectural servicestobuildahigh
school. L-R, inturn, entered into an agreement with Furlow Associates to provide mechanical and
engineering servicesfor theschooal district’ sproject. The agreement between L-R and Furlow contained
anarbitration provisonwhich required al claimsand disputes between L -R and Furlow arising fromthe
agreement to be arbitrated. The school district sued L-R for breach of contract and negligence based on
deficienciesinthe project design and contract administration. L-R thenfiled aJoinder Complaint against
additional defendantsHeery Program Management, Inc., Ang Associates, Furlow Associates, Richard
Glaser & Associates, Harry E. Purndll, P.C. and David Sonnenthal, AIA. Additional defendant Furlow
filed preliminary objectionsarguing that the arbitration provisonin itsagreement with L-R required the case
to be dismissed and sent to arbitration.

There, the Commonwed th Court affirmed thetria court’ soverruling of the preliminary objections
and determined that the arbitration provision was not enforceable because it would “frustrate the public
policy interest in efficient disputeresolution.” Id. at 1322. First, enforcement of thearbitration provision
would createrepetitive, piecemed litigation. The Court explained that the plaintiff school district andthe
fiveadditiona defendants, other than Furlow, were not subject to the arbitration provisonin the agreement
between L-R and Furlow. Therefore, enforcement of the arbitration provision againgt Furlow donewould

createtwo cases, onein court against thefive additional defendantsand onein arbitration against Furlow.



The Court explained:

Requiring L-R to arbitrateitsclams against Furlow would force L-R to rdlitigate the same

ligbility and damagesissuesin two separate forums, beforetwo different fact-finders; such

repetitiouslitigation would be uneconomical for the court aswell asthe partiesinvol ved.

Thus, inthiscase, arbitration would not promote the swift and orderly resolution of claims;

instead it would engender a protracted, piecemed disposition of the dispute. Under these

circumstances, public policy interests are best served by joinder, which would alow for

resolution of the involved disputes at one time with all parties present.
Id. at 1323.

Moreover, the Commonwed th Court noted that if Furlow’ s preliminary objection to send the case
to arbitration had been granted, Furlow would, in essence, “ compd arbitrationin placeof joinder.” 1d. a
1323. In other words, had the objection been granted, Furlow would force arbitration on the other
additiona defendantsthat had beenjoined by defendant L-R, even though those additiond defendantswere
not party to the arbitration agreement. The Court noted that Rule 2252 of the Pennsylvania Rules of Civil
Procedure, which permits joinder, does not make an exception for arbitration at the expense of the right
tojoin an additiond party. 1d. at 1323. Therefore, the Commonwedth Court affirmed the trial court’s

decision not to compel arbitration.

Similar to School Didt. of Philadelphiav. Livingston-Rosenwinkdl, P.C., infra, the instant case

presents uncommon circumstances. Here, many of the parties never agreed to and could not be compel led
toarbitratetheclamsat issue. The CIPA’ sarbitration clause requiresarbitration of al disputes between
INA and EMCOR arising out of the CIPA. However, even assuming, arguendo, that UMEC isathird
party beneficiary of the CIPA and would be subject to its arbitration clause, defendants Mercy Hedthcare,
Bateson-Golden, Zurich, IINA and ACE P& C would not be subject to the CIPA’ s arbitration clause.

These defendants were named in the Second Amended Complaint at the insstence of INA whenit filed
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itsmotionto dismissbased onlack of subject matter jurisdiction for failureto join indispensable parties, but
the agreements at issue reveal that they never entered into an arbitration agreement with plaintiffs. See
Motion to Dismiss, filed October 26, 2001. If thiscourt wereto enforce the arbitration clause against
EMCOR and UMEC, EMCOR and UMEC would beforced to litigate against INA in arbitration, while
smultaneoudy congtrained to litigate against Mercy Hedthcare, Bateson-Golden, Zurich, IINA and ACE
P& Cin court. Enforcement of the arbitration clause would engender repetitive, piecemed litigation rather
than an efficient resolution of claims. Thus, despite Pennsylvania casdaw’ s preferencefor arbitration, the
grant of INA’ sPreliminary Objection would serveonly to frustrate arbitration’ sgoal of swift and orderly
dispute resolution.

Moreover, arbitration would foil the underlying premise of why defendantsMercy Healthcare,
Bateson-Golden, Zurich, IINA and ACE P& C wereprevioudy deemed to beindispensable partiesin this
declaratory judgment action. Thepremiseof joinder of indispensable partiesisset forth inthe Pennsylvania
gatute: “When declaratory relief issought, dl persons shdl be made partieswho have or clam any interest
which would be affected by the declaration and no declaration shall prejudice the rights of persons not
partiesto the proceeding.” 42 Pa. C. S. §7540(a). If the plaintiffswereforced to arbitratetheir clams
againgt INA, then Mercy Hedthcare, Bateson-Golden, Zurich, IINA and ACE P& C would be separated
from the arbitration where their interests could be affected, and perhaps, prejudiced. Thus, arbitration
under these circumstances would contravene the premise of joinder of indispensable parties. Just asthe

Commonwedath Court in School Digt. of Philadelphiav. Livingston-Rosenwinkel, P.C., infra, held that

the defendant could not compe arbitration at the expense of joinder, INA cannot compel arbitration at the
expenseof joining indispensable partiesinthedeclaratory action, especidly whenit wasINA’sownmotion
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which caused the parties to be named in the Second Amended Complaint.

Thus, to avoid repetitive, piecemed litigation, to achieve as an efficient and orderly disposition of
clamsasispossble, and to fulfill the goals underlying both arbitration and the joinder of indispensable
parties, this court declined to enforce the CIPA’ s arbitration provision.

V.  Conclusion

For these reasons, the INA defendants’ Preliminary Objection requesting that plaintiffs be

compelled to arbitrate their claims was overruled.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.
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