Control # 111060
Control # 101510

IN THE COURT OF COMMON PLEAS

OF THE FI RST JUDI CI AL DI STRI CT OF PENNSYLVANI A

CVIL TRIAL DI VI SI ON

TAYLOR HOSPI TAL CORPORATI ON : APRI L 2000
: No. 923
V.
Commer ce Case Program
BLUE CROSS OF GREATER
PHI LADELPHI A d/ b/ a | NDEPENDENCE
BLUE CROSS

ORDER

AND NOW this 23rd day of April, 2001, upon consi deration
of the Petition to Conpel Arbitration of Taylor Hospital
Corporation ("Taylor"), the Cross-Petition to Conpel Arbitration
by Independence Blue Cross ("Blue Cross”) and the responses
thereto, it is hereby ORDERED for the reasons set forth in a
contenporaneously filed opinion that the Petition to Conpel
Arbitration of Blue Cross is GRANTED and arbitration shall
proceed as set forth in section 16 of +the 1992 Hospital
Agr eenent .

Wthin thirty (30) days of this Oder, Taylor shall
desi gnate one arbitrator and Blue Cross shall designate a second
arbitrator, with a third arbitrator to be selected by the two
thus designated arbitrators within thirty (30) days of their
appoi nt ment . If the two designated arbitrators cannot nutually
agree upon a third person within forty-five (45) days, either of
the two arbitrators my request the Anmerican Arbitration
Association to provide a panel or panels from which the third
arbitrator shall be selected by the two designated arbitrators
in accordance with the rules of the AAA



It is further ORDERED that Taylor's Petition to Conpel
Arbitration is GRANTED in so far as it seeks arbitration of its

Loss on Sale Dispute but DENIED in so far as it seeks

arbitration by a single arbitrator pursuant to section 10 of the
1988 Hospital Agreenent.

BY THE COURT:

John W Herron, J.
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| nt r oducti on

This case involves a dispute between Taylor Hospital
Corporation ("Taylor") and |Independence Blue Cross ("Blue
Cross")! over Taylor's claim for retroactive reinbursenent for
depreciation of its capital assets determned at the tinme of
their sale on Septenber 30, 1997. Tayl or asserts its clains

under a 1988 Hospital Agreenent that Blue Cross maintains has

1 Defendant I ndependence Blue Cross in its Cross-Petition
to Conpel Arbitration states that Plaintiff mstakenly referred
to it as Blue Cross of Geater Philadelphia. Defendant's
11/ 21/ 2000 Cross-Petition, Introductory paragraph. Bl ue Cross
filed identical Cross-Petitions/Answers with different control
nunbers and stanped dates: Novenber 20 and Novenber 21, 2000.
For clarity, references throughout this opinion will be to the
11/ 21/ 2000 filing (i.e. petition or nenorandum). In fact, Blue
Cross itself references this filing. See Defendant's 1/8/2001
Menor andum at 2.



expired and been superseded by a subsequent 1992 Hospital
Agreenment whi ch does not provide for this reinbursenent.

Both sides agree that this dispute should be sent into
arbitration. In fact, both have filed cross-petitions to conpel
arbitration. It would seem that these petitions would be easily
resol ved but not so. Li ke Honer's sirens who tried to distract
Odysseus and his oarsnen from their proper course with their
songs, each party has interjected substantive argunents that
divert attention from the narrow standard for review ng notions
to conpel arbitration. The proper course is to focus, inter
alia, on the scope of the arbitration provisions of the 1988 and
1992 Hospital Agreenents. Under this standard and the rel evant
arbitration provisions, arbitration should be conpelled pursuant
to section 16 of the 1992 Hospital Agreenent. It remains for
the arbitrators to resolve the substantive issues raised by the
parties.

Fact ual Backgr ound

On October 19, 2000, plaintiff Taylor filed a Petition to
Conpel Arbitration wth Defendant Blue Cross to resolve a Loss
on Sale ("LOS') dispute involving Taylor's sale on Septenber 30,

1997 of the assets used in the operation of Taylor Hospital to



the Crozer Keystone Health System? Taylor specifically sought
arbitration pursuant to the arbitration provisions, Section 10,
of the 1988 Hospital Agreenent. Taylor's Petition at | 5-6.

Blue Cross responded to Taylor's Petition by filing its own
Cross-Petition to Conpel Arbitration on Novenber 21, 2000, but
it seeks arbitration pursuant to a different agreenent-- the
1992 Hospital Agreenent. In so doing, Blue Cross asserts that
the 1988 Hospital Agreenment has expired and the transaction at
issue -- Taylor's sale of its capital assets on Septenber 30,
1997 -- occurred while the 1992 Agreenent was in effect.
Def endant's Cross-Petition, 1 6, 27.

Tayl or and Blue Cross agree that they entered into the 1988
Agreenment which governed their respective obligations during the
period from July 1, 1988 through June 30, 1991. This agreenent
was extended by nutual agreenent through June 30, 1992.%® The
1988 Hospital Agreenent, Taylor explains, was a standard form of
Hospital Agreenent for hospitals such as Taylor wthin the

Phi | adel phia region. It was negotiated by Blue Cross with a

2 Taylor's Petition to Conpel 9T 3-7; Taylor's 10/19/2000
Menmorandum at 5 & 12-13. Blue Cross nore specifically identifies
these assets as Taylor's acute care nedical facility.
Def endant's 11/21/2000 Menorandum at 1.

3% Taylor's Petition § 4 (1988 Hospital Agreenent extended
"until July 1, 1992"); Defendant's Cross-Petition Y 3-4 (1988
Hospi tal Agreenent extended through June 30, 1992).
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trade association known as the Del aware Valley Hospital Counsel
("DVHC'), but each hospital nenber of DVHC then negotiated its
own separate per diemrates with Blue Cross. Taylor's 10/19/2000
Menor andum at 3.

Tayl or maintains that under the 1988 Agreenment, Blue Cross
was required to reinburse it for covered services that it
provided during the period from July 1, 1988 through July 1,
1992. The reinbursenent schenmes were conplex and derived from
Medi care rei mbursenent procedures. At the heart of its dispute
wth Blue Cross is Taylor's attenpt to gain reinbursenent for
unconpensated depreciation to its assets which could only be
determined at the tinme of their sale in Septenmber 1997 and in
accordance with Medicare principles. ld. at 2-3. Specifically,
Tayl or enphasizes and relies on Section 1.1.4 of the 1988
Hospital Agreenent which provides:

Gains and | osses realized by a Provider from the disposal

of depreciable assets shall be included when conmputing

al l owabl e costs, which calculation shall be nmade in the

same manner as provided by the Medicare Program 1988

Hospital Agreenent, Ex. A, part II, 81.1.4.

Under the 1988 Agreenent, Taylor maintains, Blue Cross nade
annual estimated paynents to it and other hospitals to
conpensate them for depreciation on buildings and other assets

or equipnment. Blue Cross calculated its share of the hospital's

depreci ati on expenses by considering "the ratio of Blue Cross



patient days to total patient days tines the estimted annual
depreciation.” Taylor's 10/19/2000 Menorandum at 3. Taylor
argues that the 1988 Agreenent provided for an eventua
r eadj ust nment of t hese esti mat ed paynent s- - "advances" or
"al l omance"-- when the assets were sold and the actua
depreciation could be nore practically determ ned. A key point
for Taylor is that the 1988 Agreenent assures that this
"retrospective adjustnment for all prior years would be effected
at the time of the asset sale."*

Tayl or therefore nmaintains that when it sold its assets in
the operation of its hospital on Septenber 30, 1997 to Crozer
Keystone Health Systemin an "arns |ength" sale, Blue Cross was
requi red under the 1988 Hospital Agreenent® to nake a retroactive

adjustnent of its estimated depreciation paynents and the actual

4  Taylor's 10/19/2000 Menorandum at 4. Taylor points to

Ex., A Part Il, Section 2.4 of the 1988 Hospital Agreenent as
providing for this "retroactive adjustnent” even after the
Agreenment expired. Moreover, according to Taylor, the 1988
Hospital Agreenent, Ex. A, Part Il, 81.1.4, and the Mdicare

rules it incorporates (42 C.F.R 8413.341(f)) do not set forth
specific deadlines for a sale date but only require that it take
place within one year of termnation of any contract with Blue
Cross. Taylor's 12/21/2000 Menorandum at 14-15.

° Taylor maintains that it is entitled to conpensation for
depreciation costs by virtue of 81.1.4 of the 1988 Hospital
Agreenment which incorporated the Medicare program rules in 42
C.F.R 8413.134(f) for adjusting estimted depreciation paynents
upon the sale of a hospital. Taylor's 10/19/2000 Menorandum Ex.
A, Conplaint § 15.



depreci ated value of the hospital. Tayl or, however, is carefu

to limt its claim to the period "through and including” June
30, 1992, the period prior to the effective date of the
subsequent 1992 Hospital Agreenent.® The anount Taylor seeks to
recover for this period is nonethel ess considerable: $2,029, 143.7
To recover the anmount allegedly owed to it by Blue Cross, Taylor
seeks to conpel arbitration pursuant to the arbitration
provi sions of the 1988 Agreenent.

Blue Cross, in contrast, argues that Taylor is not entitled
to any depreciation conpensation under the "expired and
super seded” 1988 Hospital Agreenent.® The 1988 Agreenent, for
i nstance, contained section 20 setting forth "Cbligations after
Term nation” which do not include arbitration:

Qbligations after Term nation

In the event this Agreenent termnates for any reason
the Provider, if paid in accordance herewith, shal
continue to furnish those services and facilities
contenpl ated hereby in accordance with the terns hereof to
all persons who were Subscribers at the tinme of their

adm ssion to the Provider, and who were inpatients on the
date of term nation. 1988 Hospital Agreenent 820.

Mor eover, although Blue Cross agrees that its dispute should be

resolved through arbitration, it wurges this court to conpel

6 Taylor's 10/19/2000 Menorandum at 2-6.
" Taylor's 10/19/2000 Menorandum Ex. A., Conplaint § 19.

8 See, e.d.. Defendant's Cross-Petition 6 & 7.

8



arbitration pursuant to the 1992 Hospital Agreenent that Blue
Cross and Taylor entered into after the expiration of the 1988
Hospital Agreenent. Defendant's Cross-Petition 6 & 27. The
Arbitration Provisions of the 1992 Hospital Agreenent apply,
Bl ue Cross reasons, because they were in effect at the tine when
Taylor sold its facility. 1d. § 18 & 27.

Tayl or concedes that "on or about"” August 25, 1992, it
entered into a "new' contract with Blue Cross, the 1992 Hospital
Agreenment, which established rates of paynent for the period
beginning on or after July 1, 1992. Under the 1992 Agreenent,
Blue Cross ceased making estimated depreciation paynents to
Taylor. Instead, it substituted fixed per diem paynents to cover
both operating costs and depreciable capital costs related to
services to patients admtted after July 1, 1992. Taylor's
10/ 19/ 2000 Menorandum at 4-5. The 1992 Agreenent al so contains
the follow ng integration clause:

This Agreenent and anendnments thereto, as added from tine

to tinme pursuant to the terns of this Agreenent, constitute

the entire wunderstanding and agreenent of the parties
hereto and supersedes any prior witten or oral agreenent
pertaining to the subject matter hereof. 1992 Hospital

Agreenent, 8§22. 8.

Tayl or nonetheless maintains that arbitration nust be

conpel | ed pursuant to section 10 of the 1988 Hospital Agreenent

because its dispute with Blue Cross "pertains to the tine period



governed by the 1988 Hospital Agreenent."” Taylor's 10/19/200

Menor andum at 7.

Legal Anal ysi s

A. St andard of Revi ew

The standard of review for a petition to conpel arbitration
is well established. Wen there is a dispute as to whether
arbitration should be conpelled "judicial inquiry is limted to
determining (1) whether a valid agreenent to arbitrate exists
between the parties and, if so, (2) whether the dispute involved
is wthin the scope of the arbitration agreenent.”" M dono

Conpany, Inc. v. Presbyterian Housi ng Devel opnent Co.., 739 A 2d

180, *186 (Pa. Super. 1999). See also Santiago v. State Farm

| nsurance Co., 453 Pa. Super. 343, 683 A 2d 1216, *1217-1218

(1996).° Thus, when considering a Petition to Conpel Arbitration,

° Taylor argues that the proper standard for conpelling
arbitration limts judicial inquiry to determ ning whether an
agreenent to arbitration was entered into and not just whether
one exists. Taylor's 12/21/2001 Menorandum at 5 (quoting
Hazleton Area School Dist. v. Bosak, 671 A 2d 277, 282
(Pa. Cmn t h. 1996)) . Tayl or asserts t hat Bl ue Cross
m srepresented the applicable standard as whether an arbitration
agreenent "exists" as a neans of diverting the court's attention
to the substantive issue of whether the 1988 Hospital Agreenent
expired. 1d.

In fact, the standard is variously stated as whether an
arbitration agreenent "exists"™ or whether one was "entered
into." Conpare Mdonob, 739 A 2d at 186 with Hazleton, 671 A 2d

10



a court may not consider the nerits of the dispute. Messa v.

State Farm Insurance Co., 433 Pa. Super. 594, 641 A 2d 1167,

*1168 (1994).
As the Pennsylvania Suprenme Court observed, agreenents to
settle disputes by arbitration are not only valid but favored by

state statute. Borough of Anbridge Water Authority v. Col unbia,

458 Pa. 546, 328 A 2d 498, *500 (1974). In fact, arbitration my
proceed wunder either common law or statutory principles
depending on whether the arbitration provision so provides. |If
the agreement does not specify that statutory rules apply, then

coomon law principles are applicable. Brennan v. Cenera

Accident Fire & Life Assurance Corporation, 524 Pa. 542, 574

A 2d 580, *583 (1990). 1

See also Lowther v. Roxborough Menorial Hosp.., 738 A.2d 480,

*483-84 (Pa. Super. 1999), app.denied sub nom Childs v.

Low her, 563 Pa. 637, 758 A . 2d 1194 (2000). Interpretation of an

arbitration provision is controlled by rules of contractual

construction. The primary object is to discern the intent of the

at 282. Taylor is correct, however, that the substantive issue
of which Agreement controls the reinbursement claim should not
be resolved by this court if the parties agreed that this
di spute shoul d be arbitrated.

10 The Brennan court noted that 42 Pa.C. S. A 8 7341 et seq.
outlines the law governing common law arbitration, while
statutory arbitration is provided for under 42 Pa.C S. A 88
7301- 20.

11



parties as set forth in the |anguage of the contract. In so
doing, a court should consider "the four corners of the contract

and its express |anguage." Hazleton Area School District v.

Bosak, 671 A 2d 277, *281 (Pa. Cmwth. 1996).

The di spute between Tayl or and Blue Cross is sonewhat uni que
because neither party denies that arbitration is appropriate;
rat her, they disagree over whether the arbitration provisions of
the 1988 Hospital Agreenent or the 1992 Hospital Agreenent
apply. As a threshold issue, the applicable law nust be
determ ned by focusing on the |anguage of each Agreenent. The
arbitration provisions of both the 1988 and the 1992 Hospital
Agreenents provide that the Rules of the Anmerican Arbitration
Associ ation should be applied to an arbitration.' Conmmon |aw
principles therefore apply in interpreting this agreenment since
the parties did not provide for arbitration under the Uniform

Act. DilLucente v. Pennsylvania Roofing, 440 Pa. Super. 450, 655

A . 2d 1035, *1037, n.2 (1995),app. denied, 542 Pa. 667, 666 A 2d
1056 (1995); 42 Pa.C. S.A 8§ 7302(a). As a practical matter,
however, the sane analysis applies in analyzing petitions to

conpel arbitration wunder either comon law or statutory

11 See 1988 Hospital Agreenent 810.2 and 1992 Hospital
Agreenent 816.4. The 1992 Hospital Agreenent also provides that
Pennsyl vania law is applicable. 1992 Hospital Agreenent 822.10.

12



princi pl es: *?

No exam nation of the nerits - An application for a court
order to proceed with arbitration shall not be refused, nor
shall an application to stay arbitration be granted, by the
court on the ground that the controversy lacks nerit or
bona fides or on the ground that no fault or basis for the
controversy sought to be arbitrated has been shown. 42
Pa.C.S. A 87304(e)(Statutory Arbitration); 42 Pa.C S A
87342 (Section 7304 applies to Conmon Law Arbitration).

Both parties concede that a court may not address the nerits
of a dispute when ruling on a petition to conpel arbitration.?®
They nonetheless seek to lure this court into making such

determ nations of the nerits'* sub silentio by deciding whether

12 Messa v. State Farm Ins. Co., 433 Pa. Super. 594, 641
A 2d 1167, *1168 (1994). Different standards apply, however, in
reviewing arbitration awards under comon law or statutory
principles. Brennan v. GCeneral Accident Fire & Life Assurance
Corp., 542 Pa. 542, 574 A 2d 580, **583 (1990).

13 See Taylor's 10/19/2001 Menorandum at 9 & 13;
Def endant's 11/21/2000 Menorandum at 6, n.4. In fact, Blue Cross
warns that Taylor seeks "to intertwi ne" the procedural issue of
whether the arbitration provision survived termnation of the
1988 Hospital Agreenment with the substantive issue of its
depreciation reinbursenent cl ai ms. Id. Taylor rebuts by
characterizing the Blue Cross petition to conpel arbitration as
a "grandiose <claim that the 1988 Hospital Agreenent is
termnated and attenpt to divert this court from its proper
inquiry which would result in the rejection of | BC s
contentions." Taylor's 12/21/2000 Menorandum at 4-5. El sewhere,
Tayl or characterizes the Blue Cross Petition as "all snoke and
mrrors." ld. at 14.

4 Taylor, for instance, directs this court to a ruling by
an arbitration panel in a dispute between Philadel phia College
of GOsteopathic Medicine and Blue Cross involving the 1988
Hospital Agreenment. See Taylor's 12/21/2000 Menorandum at 16 &
Ex. C In presenting this case, Taylor focuses on its
substantive ruling: "The PCOM panel found that: the 1988

13



the 1988 Agreenent (with its provisions for reinbursing for
depreci ation of assets upon sale) is still in effect or whether
it has been superseded by the subsequent 1992 Hospital Agreenent
(which both parties concede elimnated that reinbursenent
schene). ' Rather than falling into the trap of inadvertently
deciding whether Taylor is entitled to reinbursenent for
depreciation of its assets as calculated after their sale on
Septenber 30, 1997 by ruling on which Hospital Agreenent

controls that issue, it is necessary to focus nore precisely on

Hospital Agreenent requires 'in mandatory, non-discretionary
terns' a ‘'retroactive' adj ust nent of estimated capital
depreciation paynents made pursuant to that contract and prior
reasonable cost contracts at the tine the assets are sold."
Tayl or's 12/21/2000 Menorandum at 16 (quoting Ex. C)

The PCOM arbitration panel necessarily addressed the
substantive issues which differ from those of the instant case
because the plaintiff hospital in PCOM did not subsequently
enter into a formal 1992 Agreenent but instead signed a |ess
conprehensive letter agr eenment . The panel thus was not
confronted with the issue before this court: deciding between 2
arbitration provisions. See The Hospital of Phi | adel phi a
Osteopathic Medicine v. 1BC_ No. 14193002496B/1 (Arbitration
9/21/98), Taylor's 12/21/2000 Menorandum Ex. C. More to the
point, Blue Cross asserts that the PCOM arbitration was not
conducted by a single arbitrators--as required by the 1988
Hospital Agreenent--but by a tripartite panel pursuant to the
rules of the AAA. Defendant's 1/8/ 2001 Menorandum at 5.

5 See, e.qg., Taylor's 10/19/2000 Menmorandum at 5 ("In its
1992 Hospital Agreenent at 82.2, [IBC, as Medicare had done,
ceased paying hospitals a separate stream of inconme for their
annual depreciation costs, and substituted a conprehensive,
fixed, prospectively determ ned per diem paynment which covers
both operating costs and depreciation capital costs in
connection with hospital services provided to patients admtted
to hospitals on or after July 1, 1992").

14



the proper, albeit narrow, focus of judicial review Is there an
agreenent to arbitrate and does the parties' dispute fall wthin
it?

B. Exi stence of Agreenent to Arbitrate

Clearly, both the 1988 Hospital Agreenent and the 1992
Hospital Agreenment provide for arbitration of certain disputes
al t hough the procedure and nunber of arbitrators differ in each.

The 1988 Hospital Agr eement contains the follow ng
provisions for submtting disputes to arbitration:

Any disagreenent between the parties concerning this
Agreenment or its application, operation or interpretation
(except as to matters involving Exhibit B or those
provi sions contained in Subsections 10.4 and 10.5 bel ow
which shall initially be the responsibility of the Contract
Adm nistration Committee ("CAC') as described in Section
15) shall be referred to a disinterested arbitrator
assigned by the CAC from a list of arbitrators jointly
selected by Blue Cross and the DVHC on behalf of the
Providers contracting hereunder (subsequent additions or

deletions from this list wll be nmde only upon the
unani nrous approval of the CAQ. Assignnent of an
arbitrator by the CAC shall be nmade seriatim from the

approved list in accordance with the sequence established
at the tinme the list is initially presented to the CAC
except upon the wunaninous approval of the CAC 1988
Hospital Agreenment 8§10.1

The dispute between Taylor and Blue Cross involves matters

falling within subsection 10.5** Consequently, it appears that

6 Section 10.5 sets forth "CAC Responsibilities: The CAC

shal | be responsible for the review, interpretation and
application of any provision set forth in Exhibit A including
but not Ilimted to, disputes involving base year costs,

prospective rate cal culations, adjustnments for |ong stay cases,

15



any dispute regarding the all eged depreciation underpaynents and
"LOS" adjustnments would first be reviewed by four nenbers of the
Contract Adm nistration Commttee ("CAC'); if three of the four
menbers were unable to agree, the dispute would then go to
arbitration before a single disinterested arbitrator that the
CAC selected from a list provided by Blue Cross and the DVHC.
The 1988 Hospital Agreenent further provides that this procedure
is the exclusive neans for settling contract disputes and "no
action at law or in equity shall be maintainable by either party
against the other with respect to this Agreenent."” 1988 Hospit al
Agreenent 810. 6.

The 1992 Hospi t al Agr eenent i kew se provi des for
arbitration of "[a]ny dispute or question arising between the
parties hereto and involving the application, interpretation, or
performance of this Agreenent." 1992 Hospital Agreenent §816.1.

Under the 1992 Agreenment, however, three arbitrators--and not

adjustnents for new progranms and services, annual changes in
case mx and reinbursable cost determnations after audit as
requested by a Provider, Blue Cross or DVHC. If the CAC is
unable to reach a decision by three of its four nmenbers on any
matter, the dispute shall be referred directly to arbitration in
accordance with this Section 10." 1988 Hospital Agreenent 810.5.
I n seeking rei nbursenment from Bl ue Cross

for the alleged depreciation underpaynents or "LOS', Taylor
relies, inter alia, on section 1.1.4 in Exhibit A to the 1988
Hospital Agreenent, thereby inplicating the CAC See, e.q.,
Tayl or Conplaint, q 19 (citing section 1.1.4 wthout indicating
that it falls within Ex. A, Part Il of the 1988 Hospital
Agreenent) .

16



just one--would consider the dispute. The arbitration panel,
therefore, would consist of "one arbitrator designated by
Hospital, one arbitrator designated by Blue Cross, and a third
person chosen by the two thus designated within thirty (30) days
of their appointnment." 1992 Hospital Agreenment 8§16. 3.

From a purely procedural perspective, therefore, the 1988
Agreenent provides for one arbitrator selected by the CAC’ from
a list created by Blue Cross and the DVHC while the 1992
Agreenment would allow Blue Cross and Taylor to select their own
arbitrators who would then choose a third neutral arbitrator.
Exactly why either party prefers one procedure over the other is

not addressed;?'® rather, both parties argue that determ nation of

1 Tayl or acknowl edges that the CAC is no longer in
exi stence but that it has attenpted to overcone this hurdle by

asking Blue Cross to appoint a neutral arbitrator. Although it
expresses a wllingness to devise alternative procedures for
selecting an arbitrator, it is adamant that arbitration should

be conducted by a single arbitrator. Taylor 10/19/200 Menorandum
at 16-17.

The nonexi stence of the CACis not a factor in this court's
anal ysis because the proper scope of review is limted to
whether there is an agreenment to arbitrate and whether the
dispute falls within it. The Sacred Heart Bankruptcy Court, in

contrast, found the nonexistence of the CAC as a "logical
reason” why the 1992 Agreenent rather than the 1988 Hospital
Agreenent should control. In re Sacred Heart Hospital, 200 B. R

826, *831 (Bankr. E.D.Pa. 1996).

8 The Sacred Heart Bankruptcy Court suggests how the
review procedures of arbitration awards differ under the 1988
and 1992 Agreenents. See In re Sacred Heart Hospital., 200 B. R
at *829. Nei t her party, however, has raised this issue and it
is premature to do so now.
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t he applicable procedure necessitates a ruling as to whether the
arbitration provisions of the 1988 persist or whether they were
superseded by the 1992 Hospital Agreenent.

In arguing the arbitration provisions of the 1988 Hospital
Agreenent have expired and have been superseded by the 1992
Hospital Agreenent, Blue Cross asserts that the 1988 Agreenent
expired by its own ternms on June 30, 1992 -"nore than five years
before Taylor sold its facility.” Defendant's 11/21/2000
Menmor andum at 2. Moreover, although the Agreenent identified
certain obligations that continued after the contract's
expiration, it did not provide that its arbitration provisions
were anong those continuing obligations. 1d. at 3; see 1988
Hospital Agreenent, 820. Blue Cross nore broadly asserts that
the 1992 Hospital Agreenment "extinguished Taylor's right to
rei mbursenment for capital |osses.” Defendant's 11/21/2000 at 4.
This final assertion clearly goes to the nerits that nust be
decided by arbitration under either the 1988 or 1992 Hospital
Agreenment. More relevant to the proper scope of judicial
inquiry, however, is the argunent by Blue Cross that the 1988
arbitration provisions cannot be extended into perpetuity.

To support this argunent, Blue Cross cites, inter alia, Leet

v. Vinglas, 366 Pa. Super. 294, 531 A 2d 17 (1987), app. deni ed,

518 Pa. 626, 541 A 2d 1138 (1988) and Merriam v. Cedarbrook

18



Realty, Inc., 266 Pa. Super. 252, 404 A 2d 398 (1979) for the
proposition that courts will not inpose "perpetual obligations”
upon a party wthout "clear and unequivocal ternms" in their
contract. Defendant's 11/21/2000 Menorandum at 5. Neither of
these cases, however, involved the issue of the scope or
duration of an arbitration provision in relation to the
underlying contract. Rat her , they set forth substantive
principles that would undeniably be of use to arbitrators asked
to determne whether a particular contractual provision had
expired.

In Merriam v. Cedarbrook, for instance, the court analyzed

a witten participation agreenent to determ ne whether a stay of
execution provision persisted despite another provision that
limted the duration of the agreement as a whole. There was no
challenge to the court's authority to address the nmerits of the
controversy by examning the parties' intent as set forth in

their contract. Likewise, in Leet v. Vinglas, the court was

asked to determne at a bench trial whether plaintiff's action
to quiet title should be granted as to property leased to
defendant for mning where the |ease continued as long as the
| essee continued to mne the tract. In deciding in the
plaintiff's favor and concluding that the |ease should not be

construed in perpetuity absent clear |anguage to that effect,

19



the trial court reached the substantive issue of the |ease's
termnation by analyzing not only the |ease provisions but
fact ual evidence and testinmony concerning the tenant's
abandonnent of mning operations. Wile this thorough review of
t he substantive issues was appropriate in the procedural context
of the bench trial in the Leet case, it would be inproper for a
court asked to determ ne whether arbitration should be conpelled
to resolve the substantive issues in the instant "LOS" dispute.

C. Scope of the 1988 and 1992 Arbitration Agreenents

1. The Argunents Concerning the Expiration of the 1988
Hospital Agreenent Actually Inplicate the Tineliness
of Taylor's Demand for Arbitration Wich 1[Is an
Arbitrable Issue That Is Not D spositive as to the
Parties' Rights and bligations Under the 1988 and
1992 Hospital Agreenents

In precedent nore to the point, the Pennsylvania Suprene and
Superior Courts have focused on the issue of whether an
arbitration provision is still applicable after the expiration
or termnation of the underlying contract. That precedent has
consistently focused on the precise |anguage of the arbitration

provision to determine its scope. See \Waddell v. Shriber, 465

Pa. 20, 348 A . 2d 96 (1975); Chester Gty School Authority v.

Aberthaw Construction Co., 460 Pa. 343, 333 A 2d 758 (1975);

Emmaus Minicipal Authority v.Eltz, 416 Pa. 123, 204 A 2d 926

(1964); Shanokin Area School Auth. v. Farfield Conpany, 308 Pa.
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Super. 271, 454 A 2d 126 (1982). But see Allstate Insurance Co.

v. MMonagle, 449 Pa. 362, 296 A 2d 738 (1972)(focusing on the

general policy that questions arising under uninsured notorist
policies should be determned by arbitration as well as on the
arbitration provision).

In Waddel | v. Shri ber, the Pennsylvania Suprene Court

concl uded that disputes concerning the dissolution of a security
br okerage partnership should be submtted to arbitration despite
a former partner's argunent that because the dispute arose after
the partnership dissolved, the arbitration provision no |onger
appl i ed. In rejecting this argunent, the Waddell court focused
on the language of the relevant arbitration provision. The
arbitration provision in Waddell did not derive directly from
the partnership agreenent. Instead, it flowed fromthe partners’
menbership in the New York Stock Exchange (NYSE) and its
menbership application which required the partners to adhere to
the NYSE constitution. That constitution contained an
arbitration provision requiring that "any controversy between

the parties who are nenbers" should be submtted to arbitration
Waddel |l v. Shriber, 348 A 2d at *99.

The Waddel |l court concluded that this arbitration provision
persisted after the dissolution of the partnership. In response

to the argunent that the fornmer partners' dispute arose after
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the partnership had dissolved so that none of the parties were
menbers of the stock exchange and the arbitration provision
therefore would no | onger apply, the Waddell court reasoned that
because the scope of the arbitration provision was so broad--
extending to "any controversy" between the parties--it applied
to the dispute involving the relationship of the forner partners

as nenbers of the stock exchange. 1d., 348 A 2d at *100.

Simlarly, in Chester Cty School Authority v. Aberthaw

Construction Conpany, the Pennsylvania Suprene Court when asked

to determine whether an arbitration provision persisted after

termnation of a construction contract focused on the broad

arbitration provision wthin that contract. This provision
referred "[a]ll clainms, disputes and other matters in question
arising out of or relating to, this Contract,"” to arbitration

The court concluded that this |anguage, in conbination with the
demand provisions limted only to a "reasonable tine" after "the

di spute arises,” clearly and wunanbiguously set forth the
perinmeters of the obligation to arbitrate and in so doing did

not state that the termnation or repudiation of the agreenent

should be a factor. To the contrary, it set tinme limts, such
as the applicable statute of Ilimtations, which in nost
instances would be expected to extend well beyond the
termnation of the contract." Chester Gty School Authority v.
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Abert haw Construction Co., 333 A 2d at *764 (enphasis added).

An exanple of [|anguage which would limt the time for
arbitration to the existence of the wunderlying contract is

identified in Emmus Minicipal Authority v. Eltz, 416 Pa. 123

204 A 2d 926 (1964). There the Pennsylvania Suprene Court
concluded that where an arbitration provision required that the
demand for arbitration should occur "in no case later than the
time for final paynent," the parties had expressed the intent
that the arbitration clause did not persist after term nation of
the construction contract. However, in a subsequent case, the
Superior Court concluded that arbitration should be conpelled
even after conpletion of the construction contract because the
scope of the arbitration provision was so broad. That provision
required that "[a]ll «claims, disputes and other matters in
gquestion arising out of, or relating to, this Contract or the
breach thereof. . . shall be decided by arbitration...."

Shanokin Area School Authority v. Farfield Co., 308 Pa. Super.

271, 454 A . 2d 126 (1982). In explaining its conclusion that the
parties' dispute should be submtted to arbitration even though
the demand for arbitration was not made until conpletion of the
work and contract, the Shanpbkin court enphasized "where, as
here, the parties have agreed to arbitrate all issues arising

from the contractual relationship, procedural questions such as

23



tineliness are reserved for the arbitrators.” 1d., 454 A 2d at
*127.

These principles support the conclusion that under the broad
arbitration provision of the 1988 Hospital Agreenent, the issue
of the tineliness of Taylor's demand for arbitration under it
must be decided by the arbitrator/s. Like the arbitration

provisions in Chester Gty School Authority, Waddell, and

Shanoki n the 1988 Hospital Agr eenment contains a broad

arbitration provision which falls wthin section 10 "Appeals
Procedures.” Under this provision, "[a]ny disagreenent between
the parties hereto concerning this Agreenent or its application,
operation or interpretation. . . shall be referred to a
disinterested arbitrator."”™ 1988 Hospital Agreenent, 810. 1.

Moreover, as in Chester City School Authority where the court

noted that the only tine limt inposed for arbitration was the
statute of limtations,? the only tinme limts inposed within the
1988 Hospital Agreenent's arbitration provision are fixed on
events that mght occur after the termnation of the Hospital
Agr eenent :
No appeal hereunder shall be nmaintainable unless brought
within two years of the date the cause of action first

ar ose. An appeal shall be deened commenced when witten
notice thereof is received by the CAC. 1988 Hospital

19 See Chester Gty School Authority, 333 A 2d at *764.
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Agr eenment, 810. 6.

The bottomline, therefore, is that the issue of whether the
arbitration provisions of the 1988 Hospital Agreenent persist is
arbitrabl e. It is not, however, dispositive of which Agreenent
applies to the substantive dispute between the parties. Further
anal ysis of that issue is thus necessary.

2. The Substantive Legal Dispute Concerning Taylor's

Cains for Depreciation Reinbursenent From Blue Cross

Falls Wthin the Arbitration Provisions of Section 16
of the 1992 Hospital Agreenent

The pivotal issue of determning whether the parties
substantive dispute fails within the arbitration provisions of
the 1988 or 1992 Hospital Agreenent must finally be addressed.
A threshold task is outlining the paraneters of the substantive
di spute between Taylor and Blue Cross. In deciding whether the
di spute falls within the 1988 or the 1992 Hospital Agreenent, it
is also essential to focus on the precise |anguage of each

agr eenent . See generally, Shadduck v. Kaclik, Inc., 713 A 2d

635, *637 (Pa. Super. 1998)("whether a particular dispute falls
within a contractual arbitration provision is a mtter of |aw
for the court to decide" and "[i]n so doing, the court nust
carefully review the contractual |anguage and determ ne whet her
the disagreenent falls within the provision's scope").

Both sides offer convincing reasons why their substantive
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di spute falls wthin either the 1988 Hospital Agreenent or the
1992 Hospital Agreenent. Taylor, for instance, argues that it
has carefully limted its demand for damages to the period prior
to 1992 when the provisions of the 1988 Hospital Agreenent
clearly controlled.? Blue Cross, however, counters that the sale
of assets took place in 1997 when the relationship between the
parties was controlled by the 1992 Hospital Agreenent.? Both of
these positions have nerit, yet the substantive |egal dispute
between the parties spans the tine periods both prior to and
after 1992, so that nere tenporal guideposts do not suffice.
Blue Cross urges this court to follow the bankruptcy court

in In re Sacred Heart Hospital, 181 B.R 195 (Bankr. E.D. Pa.

1995) in conpelling arbitration under the 1992 Hospital

Agr eenent . The analysis in the Sacred Heart opinions, however,

is generally inapposite for various reasons: it did not strictly
apply the Pennsylvania standard for conpelling arbitration but

was necessarily concerned with issues specific to bankruptcy

20 Taylor's Petition § 8 and 10/19/2000 Menorandum at 6 &
12/ 21/ 2000 Menorandum at 2. Tayl or requested rei nbursenment under
81.1.4 of the 1988 Agreement and "limted its request for an
adj ust nent under the 1988 Hospital Agreenent” up "to the period
whi ch ended June 30, 1992 which was the l|ast date on which
capital reinbursenent had been previously paid by IBC on an
estimated basis.” Taylor's 10/19/2000 Menorandum at 6.

21 Defendant's 11/21/2000 Menorandum at 1-2.
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procedures;? it was swayed by factors of expediency outside the
Agreenents in its analysis;? and it seemngly digressed into a
substantive determnation as to which Agreenment "controlled the
parties' present relationship."?

A key point on which the Sacred Heart court's analysis is

relevant, however, 1is its articulation of the substantive
di spute between the parties: Taylor's reinbursenent claim and
the terns of the 1992 Agreenent raise questions "as to whether

in entering the 1992 Agreenment, |IBC intended to continue to be

responsi ble for any outstanding obligations to" Taylor arising

22 | nstead of considering whether the parties had entered
into an arbitration agreenent or whether their dispute fel
within it, the Sacred Heart court focused initially on the
strong federal policy favoring arbitration and an analysis of
whet her the proceeding before it was core or noncore. In re
Sacred Heart Hospital, 181 B.R at *201-*203. In Sacred Heart
Il, the court focused on the standards for reviewing an
arbitration award. See In re Sacred Heart, 200 B.R 826, 833
(Bankr. E.D.Pa. 1996).

2 The Sacred Heart court noted, for instance, that the
1988 Agreenent provided that the list of arbitrators would be
prepared by the Contract Adm nistration Commttee (CAC) which no
| onger existed. This seened a factor in its conclusion that it
was "logical" to order arbitration pursuant to the 1992 Hospital
Agreenent. In re Sacred Heart Hospital, 181 B.R at *203.

24 See In re Sacred Heart Hospital, 200 B.R at *829 ("In

Sacred Heart | we denied substantive relief to both parties. In
so doing, we found that the 1992 Agreenent controlled the
parties' present relationship”). 1In the instant case, it is for

the arbitrators, not the court, to determ ne which Agreenent
controls the parties' present relationship and in particular
Taylor's claimfor loss on sale "LOS" rei nbursenent.
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under the 1988 Agreenent. |In re Sacred Heart Hospital, 181

B. R at *200. 25

It is wuseful to consider, as well, the parties' own
articulation of the paraneters of their substantive dispute.
Whil e Taylor seeks to limt the dispute to issues preceding June
1992 and within the 1988 Agreenent, it acknow edges that the
1992 Hospital Agreenent is also inplicated in its dispute with
Blue Cross when it argues:

IBC's (Blue Cross) obligation to pay Taylor a LOS

adjustnment to reconcile the prior "estimated" annua

depreciation paynents it nmade to Taylor through and

i ncludi ng June 30, 1992 was not elimnated when the parties

entered into the 1992 Hospital Agr eenent . Taylor's
10/ 19/ 2000 Menorandum at 14 (enphasis added).

In addition, Taylor addresses such issues as whether the 1992
Agreenment superseded the 1988 Hospital Agreenent by virtue of
the integration clause in the 1992 Agreenment and whether Tayl or

wai ved any rights under the 1988 Agreenent by entering into the

2 Taylor urges this court to follow the findings of fact
of the Sacred Heart arbitration panel, which it characterizes as
concluding that Taylor's claim for reinbursenent arose out of
the 1988 Hospital Agreenent. Taylor's 12/21/2000 Menorandum at
17 (citing Ex. B., Conclusions of Law at 58-66). This point is
i nconpl ete, however, since it is clear that Taylor premses its
claimon the 1988 Agreenent, but this is only one elenent in the
parties' dispute. Equally inportant is the contention by Bl ue
Cross that the 1988 rei nbursenent provisions were superseded--or
wai ved--by Taylor when it entered into the 1992 Hospita
Agr eenent .
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1992 Hospital Agreenent. 2

Bl ue Cross, for obvious reasons, consistently inplicated the
1992 Hospital Agreenent into its articulation of its dispute
with Tayl or. Blue Cross thus repeatedly asserts that the 1992
Hospital Agreenent extinguished Taylor's right to rei nmbursenent

for capital Ilosses by Blue Cross. See, e.qg., Defendant's

11/21/ 2000 Menorandum at 4. For these reasons, the dispute
between Taylor and Blue Cross spans both the 1988 and 1992
Agreenents and can be variously framed: whether the terns of the
1992 Hospital Agreenent supersede those of the 1988 Hospital
Agr eenment or whet her Tayl or wai ved its depreci ation
rei nbursenent rights pursuant to the 1988 Agreenent by entering
into the 1992 Hospital Agreenent. This dispute raises conplex
| egal and factual issues for the arbitrators to resolve.

It remains, therefore, to determine which arbitration
procedures apply by analyzing the scope of each arbitration
provi si on. In so doing, the Pennsylvania Superior Court in

M dono  Conpany, | nc. V. Presbyterian Housing Devel opnent

Conpany, 739 A 2d 180 (Pa. Super. 1999) enphasized the utility
of applying "two basic and seem ngly contradictory propositions

when deciding whether the parties have agreed to arbitrate a

26 See Taylor's 10/19/2000 Menorandum at 15 (integration
clause) and Taylor's 12/21/2000 Menorandum at 16-17, 20-26
(wai ver and integration clause).
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particul ar di spute:

(1) arbitration agreenents are to be strictly construed and
not extended by inplication; and (2) when parties have
agreed to arbitrate in a clear and unm stakable nmanner,
every reasonable effort should be nmde to favor the
agreenent unless it may be said with positive assurance
that the arbitration clause involved is not susceptible to
an interpretation that covers the asserted dispute. M dono
739 A 2d at *190 (citations omtted). See also School
District of Mnessen v. Apostolou Assocs..lnc., 761 A 2d
597, *601 (2000).

In resolving the tension between these principles, contract

principles apply. Mdonpn, 739 A 2d at *190-91. The contract

| anguage should be interpreted to give effect to the parties'

intent. Hazleton Area School Dist. v. Bosak, 671 A 2d at *282

A conparison of the relevant provisions in the 1988 and the
1992 Hospital Agreenents |leads to the conclusion that while the
issue is close, the parties' dispute is nore fully enbraced by
the arbitration provisions of the 1992 Agreenment so that its
procedures calling for three arbitrators should apply.

As previously discussed, the 1988 Hospital Agreenent

contains the following arbitration provision:

Any di sagreenent between the parties hereto concerning this
Agreenent or its application, operation or interpretation
(except as to matters involving Exhibit B or those
provi sions contained in Subsections 10.4 and 10.5 bel ow
which shall be initially the responsibility of the Contract
Adm nistration Committee ("CAC') as described in Section
15) shall be referred to a disinterested arbitrator
assigned by the CAC from a list of arbitrators jointly
selected by Blue Cross and the DVHC on behalf of the
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Providers contracting hereunder (subsequent additions or
deletions from this list wll be nmde only upon the
unani nous approval of the CAC). 1988 Hospital Agreenent,
810.1 (enphasi s added).

This provision clearly states that any di sagreenent
concerning the interpretation of the 1988 Hospital Agreenent
would fall within the arbitration/appeals procedures of Section
10. The dispute between Taylor and Blue Cross, however, also
inplicates the 1992 Hospital Agreenment and its inpact on the
prior agreenent. The arbitration provisions of Section 16 in
the 1992 Hospital Agreenent are sonmewhat broader

Any dispute or question arising between the parties hereto

and i nvol vi ng t he application, i nterpretation or
performance of this Agreenent, shal | be settl ed, i f
possible, by am cable and informal neqgotiations. However ,

if any such issue(s) cannot be resolved in this fashion,
said issue(s) shall be submtted to binding arbitration,
followng the procedures set forth below 1992 Hospital
Agreenent 8§16.1

This arbitration provision enbraces "any di spute or question
arising between the parties hereto and involving the
application” of the 1992 Agreenent. Its express ternms are thus
broader than those of Section 10 of the 1988 Agreenent: Section
16 enconpasses the dispute concerning the 1988 Hospital
Agreenent to the extent that it relates to the application of
the 1992 Hospital Agreenent. The full paraneter of Taylor's

rei mbursenment claim falls squarely within the scope of Section
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16. In contrast, Section 10 of the 1988 Agreenent nore narrowy
limts its scope to "any disagreenents between the parties
concerning this [1988] Agreenent." 1988 Hospital Agreenent
§10. 1.

Adm ttedly, this is drawing the very fine lines suggested
by Mdonpb, but the parties have conpelled this court to so.
Because their substantive dispute over LOS depreciation
rei nbursenent paynents is inextricably linked to an analysis of
the interrelationship of the 1988 and the 1992 Hospita
Agreenents, Section 16 of the 1992 Hospital Agreenent nore
easily enconpasses all the elenments of their di sput e.
Arbitration is therefore conpelled pursuant to section 16 of the
1992 Hospital Agreenent.

In so doing, no decision whatsoever is rendered on the
substantive issue of which agreenent controls the parties
present relationship and Taylor's substantive clains. The
issues of whether Taylor is entitled to LOS depreciation
rei mbursenent paynents from Blue Cross or whether one agreenent
supersedes the other remain. Those are for the arbitrators to

decide. Borgia v. Prudential Ins. Co.., 561 Pa.434, 750 A 2d 843,

*846 (2000)("Once it has been determned that a substantive
dispute is arbitrable, the arbitrators normally have the

authority to decide all matters necessary to dispose of the
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claim; Brennan v. General Accident Fire & Life Assurance Corp

524 Pa. 542, 574 A 2d 580, *583 (1990)("It is well settled |aw
in Pennsylvania that unless restricted by their subm ssion, the
arbitrators are the final judges of |law and fact and their award

will not be disturbed for m stake of either").

BY THE COURT:

DATE: April 23, 2001

John W Herron, J.
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