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Plaintiff, Stanley L. Levitas, DDMD., filed this |awsuit
agai nst Tenple University, Tenple University School of Dentistry,
and Dr. Daniel Boston (“University Defendants”) for w ongful
di scharge fromfaculty enploynent. In connection with the
al | eged wongful discharge, Plaintiff also brought suit against
Def endant, Dr. Wke, who was a senior student at the Dental
School. The trial court dism ssed defendants University
Def endants and Dr. Wke at the sunmary judgenent stage.
Plaintiff is now appealing that deci sion.

The followi ng are the clains against University Defendants
i ncluded in the underlying action:

1. vi ol ation of the Pennsylvania Wretapping and

El ectronics Surveill ance Control Act;

2. negl i gence;

3. intentional infliction of enotional distress;
4. def amati on and/ or sl ander;

5. wr ongf ul di schar ge;



6. i nvasi on of privacy; and

7. civil conspiracy.

The sanme clains except the claimfor wongful discharge were
made agai nst Dr. Wke.
l. SUMVARY

Dr. Wke was a dental student working under Dr. Levitas.
She did not do a satisfactory job in casting a nold, which was a
requisite for graduation. She was afraid she could not redo the
nmold in time to graduate if it went to the Tenple | ab for
casting, and Dr. Levitas agreed to have it cast at an outside
| ab, which violates Tenple policy. Dr. Wke had guilt pangs, and
set up Dr. Levitas by calling froma Dean's Ofice to confirmthe
referral to an outside lab. Tenple refused to renew Dr. Levitas
contract, and in fact had himleave his office a few days before
his contract ended, although they continued to pay himuntil the
end of the term

It may be have been ungrateful of Dr. Wke to turn on a
doctor who was trying to help her, and it may have been
unreasonable for Tenple to termnate Dr. Levitas just for doing
this. However, being ungrateful or unreasonable are not
acti onabl e.

Dr. Levitas clainms that a | ot of underhanded things were
done to him but after the close of discovery, he has cone far

fromestablishing that. One of his major clains is that a phone



conversation wwth Dr. Wke was illegally recorded. However,
there is not a scintilla of evidence to support that. The only
claimis that there was a tape recorder located in the office
where the conversation took place. No evidence of any tapes or
recording - just that there was a recorder on a shelf. This was
a contract for a fixed term and it was totally in the University
Def endant s’ discretion not to renew the contract. There is no
evi dence of any communi cation of anything derogatory about Dr.
Levitas to anyone to establish slander. Plaintiff certainly has
made conjecture that inproper things were done to him However,
conjecture is not evidence, and there is absolutely no evidence
produced during discovery that establishes any of the clains.

Therefore, the trial court was correct in dismssing both
the suit against University Defendants and Dr. Wke. A detail ed
di scussion fol |l ows.
. FACTS

Plaintiff, a general dentist, was a part-tinme instructor in
the area of restorative dentistry, at the Dental Cinic of
Tenpl e University School of Dentistry. Initially working as a
vol unteer instructor, his status was changed to part-tine
Cinical Assistant Professor from March 1, 1998 to June 30, 1998,
at a fiscal year salary of $12,500. A letter dated Cctober 7,
1997 indicated that unless the contract was extended by the

University, the plaintiff’s part-tinme position would



automatically termnate on June 30, 1998.

The incident at issue arose in June of 1998 whil e Defendant
Dr. Jeannine E. Wke, a student at the Dental School, was
conpleting her last rotation before graduation that nonth. On
June 5, 1998, as a pre-requisite to graduation, Dr. Wke had to
performcertain dental castings on a patient. The dental
castings were performed under the supervision of the plaintiff
who was substituting for the regular board certified
pr ost hodonti st.

The castings were done incorrectly and plaintiff informed
Dr. Wke that she would have to redo the work. Dr. Wke was
concerned that the school’s | ab woul d not have the castings back
intime to conplete her credits. She feared that she woul d not
graduate and that she would | ose her residency at Children’s
Hospital that was to begin imediately after graduati on.

Plaintiff informed Dr. Wke that after the castings were
redone, he could send themto an outside lab in order to be
conpleted in tinme for graduation. Plaintiff further informed Dr.
Wke that she would have to pay the cost for the |lab fees.
Plaintiff admtted in his deposition that sending Dr. Wke' s work
to an outside | ab was agai nst school policy.

After initially declining, Dr. Wke agreed to the
plaintiff’s offer. Unconfortable about the agreenent, Dr. Wke

consulted with her husband and then proceeded to speak with Dr.



Boston, the chairman of the Restorative Dentistry Departnent.
After consulting with Dr. Gray, an Associate Dean at the
University, Dr. Boston instructed Dr. Wke to call fromhis
office and ask the plaintiff to proceed with having the work done
by an outside lab. Dr. Boston was present when Dr. Wke phoned
the plaintiff and reconfirned the agreenent for the castings.

On June 11, 1998, after returning the castings to Dr. Wke,
plaintiff met with Drs. Gray and Boston in Dr. Boston's office.
Plaintiff was informed by Dr. Boston that he was being relieved
of his teaching duties for violating the University’s policies
concerning use of outside labs. Dr. Gray was taking notes during
the encounter. Plaintiff was paid the full salary for the
remai ni ng two weeks of his enpl oynent contract.

[11. DI SCUSSI ON

Overall, the evidence presented does not support any of the
plaintiff’s clains against University Defendants or Dr. Whke.

1. THE W RETAPPI NG CLAI M

The w retapping claimmnust be dismssed as the plaintiff
offers no proof that any of the tel ephone conversations between
hi msel f and Dr. Wke were recorded. Plaintiff did not offer any
tapes or transcripts of tape recorded conversations. The only
proof offered by the plaintiff is his own suspicions that there
was a tape recorder in Dr. Boston' s office.

2. NEGL| GENCE



Plaintiff’s claimof negligence nust al so be dism ssed.

This claimis based on the contention that Dr. Wke failed to
preserve his privacy regarding his conversation with her; that
she failed to prevent the recording of the conversation and/or
its dissemnation, and failed to act in a proper fashion with
respect to plaintiff. However, plaintiff has failed to show any
duty owed by Dr. Wke to himregarding the privacy of their phone
conversation. Dr. Wke was nerely a student and plaintiff was in
a position of authority over her, not vice-versa. Moreover,
Plaintiff had no right to expect that his conmmunications with Dr.
Wke woul d be kept private, since he admtted to Drs. Boston and
Gray that he knew he had viol ated school policy by inproperly
using an outside lab. Since there is no evidence of any taped
recordi ng of the phone conversation, the claimthat Dr. Wke was
negligent in failing to prevent such a recording also fails.
Lastly, failing to act in a proper fashion with respect to the
plaintiff is not actionable under a negligence theory.

The negligence claimagainst the University Defendants nust
al so be dismssed. This claimis based on the contention that
the University Defendants failed to preserve his privacy
regardi ng the conversation with Dr. Wke. However, plaintiff’s
only support for his claimare allegations that the University
Defendants illegally recorded and di ssem nated his tel ephone

conversation wwth Dr. Wke. Plaintiff’s suspicion alone is



insufficient to support this claim

3. | NTENTI ONAL | NFLI CTI ON OF EMOTI ONAL DI STRESS

The conduct of Dr. Wke does not support a claimfor
intentional infliction of enotional distress. Her conduct toward
the plaintiff was neither “extrene” nor “outrageous”. The fact
that Dr. Wke reported plaintiff’s actions to his superiors and
cooperated with them by making the phone call to plaintiff in
their presence is in no way extrenme or outrageous, as plaintiff
hinmself admtted in his deposition that he violated school policy
and that he had admtted sane to Doctors Boston and G ay.

The Uni versity Defendants conduct was al so neither “extrene”
nor “outrageous.” The plaintiff’s contract was not extended
after June 30, 1998, an act totally within the discretion of the
Uni versity Defendants since it was an express provision of the
plaintiff’s contract. He cannot claimhe was not aware of the
provision or that it was unacceptable. The time to have
conpl ai ned was before he agreed to the provision of the contract,
not after the fact.

4. DEFAVATI ON AND/ OR SLANDER

Plaintiff cannot support his claimfor defamation or slander
as it is, again, nere speculation. Plaintiff does not proffer
any evi dence what soever that Dr. Wke nade any i nproper
communi cation or publication of defamatory statenents. Plaintiff

has never identified the alleged coll eagues, students or by-



st anders who were supposed to have heard or who were made aware
of his violation of school policy. Moreover, any conmunications
regarding his failure to adhere to school policy, if they were
made, are true and are, therefore, a defense to this claim.

Pel agatti v. Cohen, 370 Pa. Super. 422, 439; 536 A 2d 1337, 1345,

1346 (1987). Plaintiff hinself admtted in his deposition that
he viol ated school policy.

The claimal so has to be dism ssed agai nst the University
Def endants because again it is nmere speculation. He contends
that his forced eviction fromthe school in the presence of
col | eagues and students caused one or nore of the unidentifiable
byst anders to conclude that he had conmtted sonme crinme or act of
di shonesty. Plaintiff does not proffer any evidence what soever
that the University Defendants nmade any communi cation or
publication of defamatory statenents. He has never identified
the all eged col | eagues, students, or bystanders who were supposed
to have heard or been made aware of an alleged eviction from
school property (which the University Defendants deny) or his
cl ai mred wongful discharge. Moreover, any conmunications by the
University Defendants regarding his failure to adhere to school
policy, if they were made, are true and a defense to these clains
since the plaintiff hinself admtted in his deposition that he
vi ol ated school policy by offering to send Dr. Wke’s

castings/nol dings to an outside | ab.



5. | NVASI ON OF PRI VACY

Plaintiff has failed to show that Dr. Wke invaded his
privacy. He has produced no evidence to support the claimthat
Dr. Wke disclosed the information regarding his conduct in
vi ol ating school policy to any persons other than Doctors Boston
and Gray, and her husband, Dr. David Whke.

Under Pennsyl vania |law, an essential elenment of a claimfor
i nvasion of privacy is “publication” of false information.
Publicity for these purposes neans that the matter is nade
public by comunicating to the public at large, or to be
regarded as substantially certain to becone one of public

know edge. Kryeski v. Schott d ass Technol oqgi es, Pa. Super.

626 A.2d 595, 601 (1993). Again, plaintiff has never identified
any person or persons who allegedly were told or becane aware of
his failure to adhere to school policy and, by his adm ssions at
deposition, he has essentially waived this claim

Plaintiff has also failed to show that the University
Def endants in any way invaded his privacy. He has produced no
evi dence to support the claimthat the University Defendants
di scl osed the information regarding his unethical conduct of
vi ol ating school policy to any person other than hinself. By
admtting at deposition that he violated school policy he has, in
essence waived this claim

7. Cl VI L CONSPI RACY



Plaintiff’s claimfor civil conspiracy nust also fai
because none of the predicates to establish such a clai mhave
been proffered. Again, plaintiff offers only his suspicions,
wi thout nore, that the University Defendants and Dr. Wke
conspired to defane or slander his nanme or invade his privacy.

8. WRONGFUL DI SCHARGE

The wrongful discharge claimnust be dism ssed because there
was no “di scharge” by the University Defendants. Al though
plaintiff’s status changed fromvolunteer to part-tinme Cinica
Assi stant Professor on March 1, 1998, all the other terms of his
initial appointnment remai ned the same. Thus, his position would
automatically termnate on June 30, 1998. In addition, despite
being relieved on June 11, 1998, plaintiff was conpensated
t hrough June 30, 1998. Mbdreover, there is no proof whatsoever to
support plaintiff’s claimthat the University Defendants
commtted a crinme by illegally recording his tel ephone
conversation with Dr. Wke. Plaintiff only suspected the
conversation was recorded since he saw a tape recorder in Dr.
Boston’s office. No tapes or transcripts of tapes were ever
pr oduced.

L1l CONCLUSI ON

Therefore, for the reasons nentioned above, the Mdtion for

Summary Judgnent of the University Defendants and Dr. Wke was

granted. There was no error on behalf of the trial court for
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di sm ssing the cl ains. The decision of the trial court should

be uphel d.

BY THE COURT:

R B. KLEIN. J

DATE: January 24, 2001
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