IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION
SCOTT BARON - AUGUST TERM 2000
V. :No. 1574
RANDY M. PRITZKER, OMICRON

CONSULTING, INC. and OMICRON
SYSTEMS, INC. : Control No. 100787

ORDETR

AND NOW, this6th day of March 2001, upon consideration of the defendants’ Preliminary

Objections and the plaintiff’s opposition to them, the respective memorandaof law, al other matters of record
and in accord with the contemporaneous Opinion in support of this Order, it is ORDERED that:

@ The Preliminary Objection of defendant Omicron Systemsto Count V is Sustained and
Count V is Dismissed asto Omicron Systems, only.

2 The Preliminary Objection to the demand for attorneysfeesis Sustained. The demand for
attorneys feesis Stricken from Counts | through V.

(©)] The Preliminary Objection to the allegation of fraud is Sustained. The words “and
fraudulent” are Stricken from paragraph 40 of the Complaint.

4) All other Preliminary Objections are Overruled.

() Defendants shall file an answer to the Complaint within twenty (20) days from the date of
entry of this Order.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.
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OPINION

Albert W. Sheppard, Jr., J. oo MARCH 6, 2001

Plaintiff, Scott Baron, and defendant, Randy Pritzker, are fifty-fifty owners of a pair of
closely-held corporations. Baron filed this action in equity alleging that Pritzker froze him out of the
businesses, wasted corporate assets and refused to honor a shareholders buyout agreement. Essentialy,
Baron seeks the appointment of a custodian for the businesses, an accounting, a buyout of his shares,
compensatory and punitive damagesand attorneysfees. Atissuearethedefendants’ Preliminary Objections

to the Complaint. The court sustains the objections, in part.



FACTS

For the purposes of these Preliminary Objections, the court accepts the facts alleged in the

Complaint astrue. Smith v. Wagner, 403 Pa.Super. 316, 588 A.2d 1308, 1310 (1991). Baron and Pritzker

arefifty-fifty shareholders of two Philadel phia businesses -- Omicron Consulting (“Consulting”), formerly
caled PBR Consulting Group, Inc. (“PBR”),! and Omicron Systems (“Systems’). Pritzker is president and
chief executive officer of the companies. Until September 1999, Baron was treasurer and chief financial
officer. Each company has only two directors, Pritzker and Baron. Pritzker has two votes on each board.
Baron has one vote on each board.

The companies, which sell computer services, hardware and software, appear to be very
successful. For the past four years, the combined revenue of the two companies per year has been in the
tens of millions and the combined income per year about $2.3 million.

Baron, Pritzker and Consulting are subject to a stockholders agreement (“ Agreement”).?
Among other things, the Agreement has a disability buyout provision:

If any Stockholder becomes totally disabled within the meaning of the disability income policy
of the Corporation covering such Stockholder, and if such Stockholder remains totally
disabled for three (3) months, the Corporation shall purchase and such Stockholder shall sl

within thirty (30) days after such three (3) month period, al of the disabled Stockholder|’ ]
Stock at a purchase price determined in accordance with the provisions of Section 4 hereof

Agreement 1 3(c).

! PBR originally had three equal shareholders -- Baron, Pritzker and Gary Rosner.
Rosner surrendered his sharesin PBR in 1992.

2 The original parties to the Agreement were Baron, Pritzker, Rosner and PBR.
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The Agreement requires that Consulting’ s board of directors annually set the value of each
share in a certificate of agreed value within the first thirty days of the fiscal year. Agreement §4(b). That
valueisthe purchase pricefor stock for that fiscal year under the disability buyout provision. Agreement 11
3(c) and 4(c). The board also may have the shares formally appraised. Complaint 1 4(b).

The Agreement requiresthat the parties* execute and deliver all documentsand instruments
which are reasonably necessary to carry out the terms and conditions of th[e] Agreement.” Agreement,
14.

In 1992, Pritzker urged Jacqueline Zeitz to loan $173,163.76 to three managers of AT& T.
Both Zeitzand AT& T were Consulting clients. Pritzker committed Consulting to guarantee the payment of
principal and interest on the loan. Zeitz made the loan, but the three AT& T managers defaulted. When
Pritzker and Consulting did not honor their guaranty to Zeitz, Baron repaid Zeitz. To date, Baron has paid
Zeitz $100,000 on Consulting’s behalf.

Beginningin May 1996, Baron suffered aseriesof medical problems, including aheart attack,
three grand mal seizures and abrain tumor. These medical problems hindered Baron' s ability to work. Since
the onset of these medical problems, Pritzker has done many things that Baron claims areillegal, including
freezing Baron out of management, cutting Baron’s compensation, refusing Baron access to company
information, increasing Pritzker’ s compensation to unreasonably high levels, unreasonably increasing the
authority and compensation of Valerie DeRusso, who isnow chief operating officer of Consulting, spending
corporate money for personal expenses, and mismanaging the company.

Beginning in August 1998, Baron repeatedly asked Pritzker to have the companies buyout
Baron’ s share in accordance with the disability buyout provision of the Agreement, but Pritzker hasrefused

to buy him out. Baron has asked Pritzker to sign the employer’ s portion of Baron’s applications for disability



benefits, but Pritzker has refused to sign the applications.®

Baron alleges that in December 1999, Pritzker forced him to retire and terminated his
compensation and benefits.

Baron filed this Complaint in equity on August 17, 2000. The seven-Count Complaint
presents claims for (1) appointment of a custodian, (2) corporate waste and mismanagement, (3) breach of
fiduciary duty, (4) breach of the duty of good faith and fair dealing, (5) breach of contract, (6) indemnification
and (7) punitive damages.

DISCUSSION

l. Baron Properly Filed This Action
As An Equitable Action.

Baron filed his Complaint in equity. As part of the requested relief, Baron seeksto enjoin
Pritzker’ s excessive compensation and expenditures and to order a buyout of Baron’s shares. Defendants
argue that Baron has improperly filed this actionin equity and that the court should certify the action to the
law side. Pa.R.C.P. 1509(b) and (c); Pa.R.C.P. 2179. The court overrules this objection.

Baron bases his corporate waste and fiduciary duty claims on acts by Pritzker that Baron
clamswereillegal, including freezing Baron out of management, cutting Baron’s compensation, paying
Pritzker and DeRusso excessive compensation, and using corporate funds to pay for Pritzker's and
DeRusso’' s personal expenses. The heart of these claims is oppression by a controlling shareholder of a

closaly-held corporation.* In addition to statutory relief, equitable relief is traditionally available for such

3 Counsal have advised that, during the course of this action, Pritzker submitted the
required forms for Baron' s disability insurance applications and the insurance company has approved
the applications. The court expresses no opinion on how these events affect Baron’s claims.

4 The Business Corporation Law defines a closely held corporation as a corporation with
30 or fewer shareholders. 15 Pa.C.S.A. 8 1103.



claims. See, e.qg., Orchard v. Covelli, 590 F.Supp. 1548, 1560 (W.D.Pa. 1984), aff’d, 802 F.2d 448 (3d Cir.
1986) (applying Pennsylvanialaw and ordering equitable buyout of oppressed minority shareholder’ sshares

as alternative to dissolution); Brenner v. Berkowitz, 634 A.2d 1019, 1031 (N.J. 1993) (holding “that in

appropriate circumstances a court exercising its equitable powers, as an alternative to dissolution, could
compel the purchase of ashareholder's stock by the corporation; under exceptional circumstances, thecourt's
equitable power might encompass the power to compel aninvoluntary buy-out by the other shareholders.”).®

That Baron asserts a statutory claim along with his other claims does not affect this result.
First, the Business Corporation Law specificaly authorizesthe court to grant equitable relief -- even when

granting statutory relief such as appointment of a custodian -- as long as the BCL does not otherwise

expresdly limit equitablerelief. 15 Pa.C.S.A. § 104; 2 W. Edward Sell et a, Pennsylvania Business Corps.
§104.1 (2d ed. 1994). Thereis no express provision limiting equitable relief for Baron's claims.® Second, the
BCL specifically authorizes the remedies of appointment of custodian or receiver and dissolution. 15
Pa.C.S.A. 881767, 1981, 1984. That the BCL would authorize the court to grant such drastic relief, but

forbid the court from affording milder equitable remedies, would make no sense. See Orchard, 590 F.Supp.

° Seealso North Dakotaex rel. Heitkamp v. Family Life Servs., 616 N.W.2d 826, 838
(N.D. 2000) (holding that equitable relief is available in addition to statutory relief in cases of majority
shareholder oppression of minority); Kirtz v. Grossman, 463 S.W.2d 541, 545 (Mo.App. 1971) (per
curiam) (holding that court may order equitable buyout of minority shareholder’s sharesin lieu of
harsher statutory remedy of dissolution and receivership); Baker v. Commercial Body Builders, 507
P.2d 387, 395-96 (Or. 1973) (listing equitable remedies available for oppressive conduct, including
equitable buyout, accounting and injunction against future oppressive acts); Tifft v. Stevens, 987 P.2d
1, 10 (Or. App. 1999) (affirming trial court’s order that majority shareholder who oppressed minority
shareholder buy minority shareholder’s shares), review denied, 6 P.3d 1101 (Or. 2000); Davisv.
Sheerin, 754 SW.2d 375, 380 (Tex. App. 1988) (holding that court, under its general equity power,
may order an equitable buyout of a minority shareholder’ s shares for oppressive acts by the mgjority in
an appropriate case where less harsh remedies are inadequate to protect the rights of the parties).

6 The exclusive remedy provisions of 15 Pa.C.S.A. 88 1311, 1810 and 1908 do not
apply to Baron's claims. See Orchard, 590 F.Supp. at 1560.
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at 1560; Brenner, 634 A.2d at 1031. See aso 15 Pa.C.S.A. 81767(b), Amended Committee Cmt. 1990
(stating that purpose of new closely held corporation provision of custodian statuteis*“to establish astatutory
foundation for the development on a case-by-case basis of safeguards for incorporated partnersin dealing
with each other, rather than forcing courtsto distort the general rules of corporate law in order to grant relief

in closely held situations”).’

! Defendants cite Slotsky v. Gellar, 455 Pa. 148, 314 A.2d 495, 496 (1974), in which
the Superior Court stated that “an action under the Pennsylvania Business Corporation Law is an action
at law not one in Equity.” Slotsky is not persuasive here. First, Counts |l and |11 are not actions under
the BCL. Second, the court decided Slotsky under a prior version of the BCL. The current version of
the BCL preserves the court’s power to fashion an equitable remedy where there is no statutory
remedy:

Except to the extent otherwise provided in this title in cases where a statutory remedy is

provided by thistitle, the court shall have the powers of a court of equity or chancery

insofar as those powers relate to the supervision and control of corporations and other

associations.

15 Pa.C.S.A. 8§ 104 (as amended by Act of Dec. 21, 1988, Pub.L. 1444, No. 177, 8 103 (effective
Oct. 1, 1989).

Previous versions of § 104 read simply: “Except where a statutory remedy is provided by this
title, the court shall have the powers of a court of equity . ...” Act of July 9, 1976, Pub.L. 586, No.
142, 8 3(b) and Act of Nov. 15, 1972, Pub.L. 1063, No. 271, § 1. At least one court interpreted the
old 8§ 104 as meaning that the existence of an express statutory remedy foreclosed the exercise of
equitable powers. See In re Butler County Memorial Hosp., 27 Pa.Commw. 561, (footnote 7
continued) 368 A.2d 849, 851 (1976) (holding that predecessor of 15 Pa.C.S.A. § 104 did not grant
equitable powers to court when deciding issue under a specific BCL statutory remedy); 2 W. Edward
Sell et al, Pennsylvania Business Corps. 8§ 104.1 & n.3 (2d ed. 1994). The 1988 amendment to 8 104
demonstrates that courts may now grant equitable relief -- even when granting statutory relief under the
BCL -- aslong as the BCL does not specifically limit equitable relief:

The introductory phrase “to the extent otherwise provided in thistitle” was added [in

1988] to clarify what the effect of an express statutory remedy is on the equity powers

of acourt. The existence of an express statutory remedy in general will not limit

the equity powers of the court in applying the statutory remedy, unless the

statutory remedy contains an express limitation. Examples of such alimitation are

the requirementsin [15 Pa.C.S.A.] 88 1767 (b) and 1981 (8)(3) that the court enforce

amechanism provided by the shareholders for resolving deadlocks in lieu of appointing

acustodian or receiver or granting other relief.
Sell et al, supra, 8 104.1 (emphasis added) (footnote omitted). The amendment to § 104 since the
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Pritzker argues that Baron’s contract claims provide an adequate legal remedy for this
oppression. Presumably, Pritzker argues that a buyout under the contract would foreclose the need for any
prospective equitablerelief. The court disagrees. First, Baron'stort claims implicate separate and aternative
equitable groundsfor such abuyout. See Orchard, 590 F.Supp. at 1560; Brenner, 634 A.2d 1018, 1031 (N.J.
1993). Second, Baron has asserted no valid contract claim against Systems, and Baron’s contract claims
provide no remedy for Pritzker’s oppression of Baron as a shareholder of Systems.

Baron properly filed this action as an equitable action. The court overrules this objection.

. The Court Overrules The Preliminary Objection To
Baron’s Claim For Appointment Of A Custodian.

Count | requeststhat the court appoint acustodian for Consulting and Systems. Defendants
argue that Count | islegally insufficient. Pa.R.C.P. 1028(a)(4). The court overrules the objection.
The court may appoint a custodian if, among other reasons,
in the case of aclosely held corporation, the directors or those in control of the corporation
have acted illegally, oppressively or fraudulently toward one or more holders or owners of
5% or more of the outstanding shares of any class of the corporation in their capacities as
shareholders, directors, officers or employees....
15PaC.SA. 81767(8)(2). Baron has alleged these elements. He alleges that Pritzker is the director in
control of Consulting and Systems, that Baron holds 50% of the shares of both corporations, and that Pritzker

has committed or caused the corporation to commit various illegal acts -- for example, breach of fiduciary

(Footnote 7 - continued)

Slotsky and Butler County Memorial Hosp. decisions demonstrates that equitable relief is now
generaly available under the BCL -- including under the custodian provision -- unless an express
provision of the BCL prohibits equitable relief.

Defendants also cite Pa.R.C.P. 2178, which says that no action by a member of a corporation
against a corporation “may be prosecuted in equity unless there is ground for equitable jurisdiction other
than the fact that the action is between a corporation or similar entity and one or more members
thereof.” Thisrule stands only for the acknowledged proposition that a plaintiff in a shareholder suit, as
in any other suit, must lack an adequate legal remedy before bringing his suit in equity.
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duties and breach of contract -- toward Baron as a shareholder. 15 PaC.S.A. 8 1767(a). See Leech v.
Leech, 762 A.2d 718, 720 (Pa.Super.Ct. 2000) (affirming tria court’ s appointment of custodian where 50%
shareholder unjustly exercised his authority as director to diminish other 50% shareholder’ s authority and

income); ARC Mfqg. Co. v. Konrad, 321 Pa.Super. 72, 467 A.2d 1133, 1138 (1983) (affirming, under prior

version of custodian statute, trial court’s appointment of custodian where controlling shareholders and
directors breached fiduciary duties).

The defendants argue that these all egations, alone, are not enough. Citing Smmsv. Exeter

Architectural Prods., Inc., 868 F.Supp. 668, 672 (M.D.Pa. 1994), the defendants argue that a claim for

appointment of custodian requiresthat the plaintiff allege additional € ements: that the corporationisfinancialy
unsound and/or that one shareholder seeks to cash out the value of the corporation to the exclusion of the

other. Thecourt disagrees. Section 1767(8)(2) contains no such requirements. And in ARC Manufacturing

Company, our Superior Court affirmed the appointment of custodian to resolve a shareholder dispute even

though the business was prospering. ARC Mfq. Co., 467 A.2d at 1138. In Smms -- afederal district court

case that is not binding on this court -- the court did not hold otherwise. Simms, 868 F.Supp. at 673. Once

aplaintiff satisfiesthe statutory element for appointment of a custodian, the court has the discretion to appoint

acustodian. See 1d. (noting the “may” language of 8 1767(a)). The court in Simms considered additional
factors -- whether the corporation wasfinancially sound and whether the defendant sharehol dersweretrying
to liquidate the corporation to the plaintiff’ s detriment -- only in determining whether the court should exercise
itsdiscretion. Id. The court did not impose these factors as additional elements of alegally sufficient claim
under § 1767. 1d.

Count | statesalegally sufficient claim for appointment of acustodian. The court overrules

the demurrer to Count |.



Defendants aso argue that Count | lacks sufficient specificity. PaR.C.P. 1028(a)(3).
Because Count | is sufficiently clear to allow the defendants to answer and frame a defense, the court

overrules this objection. Kragav. Keypunch, Inc., 424 Pa.Super. 230, 622 A.2d 355, 357 (1993).

[1. Because The Demand Requirement Does Not
Apply To These Closely Held Cor por ations,
The Court Overrules The Preliminary Objection
ToBaron's Corporate Waste Claim.

Count Il alegesthat Pritzker wasted the corporate assets of Consulting and Systems. A
claim of corporate waste is ordinarily derivative, because the corporation isthe directly injured party. The
defendants demur to Count |1 because the Complaint does not alege that Baron made a demand on the board

to file suit against Pritzker. Cuker v. Mikalauskas, 547 Pa. 600, 692 A.2d 1042, 1049 (1997) (holding that

plaintiff must make written demand on the board before filing derivative claims). The court overrules the
demurrer. Because Consulting and Systems are closely held corporations, the court will treat all of Baron's
claims -- including the corporate waste claim -- as direct claims for which Baron may recover individualy.

American Law Inst., Principles of Corp. Governance 8§ 7.01(d) (1994). Demand is not required.

In Cuker, the Pennsylvania Supreme Court adopted the universal demand requirement of the

Principlesof Corporate Governance (“ALI Principles’). Cuker, 692 A.2d at 1049. Beforefiling aderivative

claim -- such as aclaim of corporate waste -- the plaintiff must make a written demand on the board to
institute action or take corrective measures. 1d. at 1050, citing ALI Principles 8 7.03(a). A court should
excuse demand only if irreparable injury would otherwise result; and, even then, the plaintiff must make

demand promptly after filing suit.2 1d., citing ALI Principles § 7.03(b). See also Drain v. Covenant Life Ins.

Co., 551 Pa. 570, 712 A.2d 273, 278 (1998) (discussing Cuker).

8 Cuker seems to have changed Pennsylvanialaw such that futility of demand no longer
excuses the demand requirement. Drain v. Covenant Life Ins. Co., 551 Pa. 570, 712 A.2d 273, 278-
79 (1998).




Read aone, § 7.03 seemsto make only one exception to the demand requirement, irreparable
injury. Baron does not argue that requiring demand would have irreparably injured the corporations. Instead,
he argues that the demand requirement does not apply to him because Consulting and Systems are closely
held corporations. The court agrees.

Section 7.01(d) sets forth the basis for a second exception to the demand requirement:

(d) In the case of a closaly held corporation, the court in its discretion may treat an action
raising derivative claims as adirect action, exempt it from those restrictions and defenses
applicable only to derivative actions, and order an individua recovery, if it findsthat to do so
will not (i) unfairly expose the corporation or the defendantsto amultiplicity of actions, (ii)

materially prejudice the interests of creditors of the corporation, or (iii) interfere with afair
distribution of the recovery among al interested persons.

ALl Principles § 7.01(d).

The court in Cuker was not required to consider § 7.01 of the ALI Principles. The defendant

PECO Energy was not a closely held corporation. Cuker, 692 A.2d at 1049. However, the court noted in a
footnote:

Our adoption of [sections § 7.02-7.10 and § 7.13] is not arejection of other sections not
cited. . . . The entire [ALI Principles] is a comprehensive, cohesive work more than a
decadein preparation. Additional sectionsof the publication, particularly procedural onesdue
to their interlocking character, may be adopted in the future. Issuesin future cases or,
perhaps, further proceedings in this case might implicate additional sections of the ALI
Principles. Courts of the Commonwealth are free to consider other parts of the work and
utilize them if they are helpful and appear to be consistent with Pennsylvania law.

Cuker, 692 A.2d at 1049 n.5.
Since § 7.01(d) of the ALI Principlesis helpful and consistent with Pennsylvania law, the
court will apply § 7.01(d) to the demand requirement for the two closely held corporationsin this case. See

Levinv. Schiffman, July Term 2000, No. 4442, op. a 12-14 (C.P.Phila. Feb. 1, 2001) (Sheppard, J.) (applying

§ 7.01(d) to demand requirement for closely held corporation);® Audio Visual Xperts, Inc. v. Walker, 2000

o Commerce Program opinions are available on the court’ s website at
http://courts.phila.gov/cptcvcomp.htm.
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WL 222152, at *2-3 (Del.Ch. 2000) (predicting that Pennsylvania courts would apply 8 7.01(d) to demand
requirement for closely held Pennsylvaniacorporation). Thereisno danger of amultiplicity of suits because
Pritzker and Baron are the only shareholdersand the only directors of the two corporations. ALI Principles
§ 7.01(d)(i). Thereisno reason to conclude that allowing a direct action would materially prejudice the
interests of creditors. ALI Principles, § 7.01(d)(ii). And allowing adirect actionwill not interferewith afair
distribution of the recovery among all interested persons because Baron is the only person who would benefit
from the recovery. ALI Principles § 7.01(d)(iii). Therefore, the court will exerciseits discretion to treat all
of Baron’s claims -- including the corporate waste claim -- as direct claims for which demand is not
required.’® The court overrules the defendants’ demurrer to Count 1.

Defendantsalso arguethat Count 11 lacks specificity. Pa.R.C.P. 1028(a)(3). Because Count
Il issufficient to allow the defendants to answer and frame a defense, the court overrules this objection.
Krasja, 622 A.2d at 357.

V. The Court Overrules The Preliminary Objection To
Baron’s Claim for Breach of Fiduciary Duties.

Count |11 allegesthat Pritzker, in his capacity as controlling shareholder, owesfiduciary duties
to Baron, hisfellow shareholder, and that Pritzker breached those duties. Pritzker argues that he owes no
fiduciary dutiesto Baron directly, that Baron must bring any fiduciary duty claim derivatively, and that a
derivative claim must fail because Baron did not make demand on the boards of the companies. The court

overrules Pritzker's demurrer.

10 Defendants raise Baron’ s failure to make demand in Preliminary Objections |1, 11 and
XII. The court overrules al of these objections.
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A majority shareholder of aPennsylvaniacorporation owesafiduciary or quasi-fiduciary duty
to aminority shareholder that prevents the majority shareholder from using his power in such away asto
exclude the minority shareholder from his proper share of the benefits of the corporation. In re Jones &

Laughlin Steel Corp., 488 Pa. 524, 412 A.2d 1099, 1103 (1980); Weishecker v. Hosery Patents, Inc., 356 Pa

244,51 A.2d 811, 814 (1947). But with 50% of the shares of the two corporations, Pritzker isnot amajority
shareholder. The court isaware of no published decision by a Pennsylvania state court addressing whether
anon-majority shareholder in control of the board of a closaly held corporation owes afiduciary duty to other

shareholders. But see Delaney v. Georgia-Pacific Corp., 564 P.2d 277, 281 (Or. 1977) (holding that "equal

owners of aclose corporation” are each "entitled to the other's performance of fiduciary duties of loyalty,

good faith, and full disclosure”) and Gilbert v. El Paso Co., 490 A.2d 1050, 1055 (Del.Ch. 1984) (holding that

a non-majority shareholder who controls or dominates the corporation owes fiduciary duties to the

corporation). See also ALI Principles § 1.10(a)(2) and (b) (definition of controlling shareholder).

But, the recognized bases for imposing fiduciary duties on majority shareholderslead this
court to conclude that it should impose those duties on Pritzker. A majority shareholder has the power to

dictate to minority shareholders the manner in which the corporations are to be run. Orchard, 590 F.Supp.

1556-57. To prevent the mgjority shareholder from abusing that power, the law imposesfiduciary duties on
him. Id. That samerationale appliesto Pritzker. He has atwo-thirds vote on the boards of both corporations.
Since Pritzker is a 50% shareholder of the corporations, Baron cannot remove Pritzker from the boards.
Therefore Pritzker can dictate to Baron the manner in which the corporations are to be run. Pritzker owes
fiduciary dutiesto Baron that prevent Pritzker from using his power in such away asto exclude Baron from

aproper share of the benefits of the corporations. Count 11 of the complaint statesalegally sufficient claim
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for breach of those duties, see Orchard, 590 F.Supp. 1556-57, and Baron may bring a direct claim.™
Again, Pritzker also arguesthat Count I11 lacks specificity. PaR.C.P. 1028(a)(3). Because
Count I11 is sufficiently clear to alow Pritzker to answer and frame a defense, the court overrules the
objection. Kraga, 622 A.2d at 357.
V. Because Systems Was Not A Party To The

Agreement The Court Sustains, In Part ,
The Objectionsto Baron’s Contract Claims.

Counts IV and V of the Complaint are contract claims. Count V alleges that Pritzker,
Consulting and Systems breached the Agreement. Count 1V, which is related to Count V, alleges that
Pritzker breached his contractual duty of good faith and fair dealing. Defendants demur to these related
counts on anumber of grounds and argue that they are insufficiently specific. The court sustainsthe objection
to Count V, in part, and overrules the objection to Count 1V.

A. Count V Is Sufficiently Specific.

The court first deals with the specificity objections. Count V alleges that “[t]he actions of
Pritzker, and therefore of Consulting and Systems, are in breach of Baron’s rights pursuant to the
Stockholders Agreement,” and that “Baron has done al things required to be done by him pursuant to the
terms of the Stockholders Agreement.” Complaint 1149, 50. As Pritzker notes, Count V does not directly
tell uswhich rightsdefendantsviolated. Pritzker arguesthat thisfailure makesCount V insufficiently specific.

See Pa.R.C.P. 1019(a) and 1028(a)(3). The court disagrees.

1 Even were Pritzker to owe fiduciary duties only to the corporation, as Pritzker argues,
Baron could bring fiduciary duty claims against Pritzker without making demand. ALI Principles
§7.01(d); Levinv. Schiffman, July Term 2000, No. 4442, op. at 12-14 (C.P.Phila. Feb. 1, 2001)
(Sheppard, J.).
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In his brief, Baron arguesthat the right that the defendants violated is Baron’ sright to have
defendants buy his shares. As Baron explainsin his brief, these rights arise from paragraph 3(c) of the
Agreement. The event that triggers the Corporation’ sduty to buyout Baron is Baron’ stotal disability within
the meaning of the disability income policy for three months.

No averment in the Complaint, however, directly mentions the disability buyout provision or
allegesthat Baron becametotally disabled. Nonetheless, it is clear from the Complaint that Count V aleges
abreach of the disability buyout provision. Baron alegesin the Complaint that he requested in writing that
“his stock be bought pursuant to terms of the Stockholders' Agreement . . .,” and he citesto Exhibit “A” of
the Complaint, hisJune 28, 1999 memo to Pritzker. Complaint § 28. In the memo, Baron writes that he and
Pritzker “ have agreed that my physical and medical condition currently meet the definition of ‘total disability’
within the meaning of both our disability insurance policy and our Stockholders Agreement. Being totally

disabled entitles me to have the Company purchase my stock . . ..” Complaint, Ex. A. See Goodrich-Amram

2d, Standard Pennsylvania Practice § 1019(h)(4) at 360 (stating that written exhibits attached to a pleading

become part of the pleading).

Reading paragraph 28 and Exhibit “A” together, it is clear that Baron aleges that Consulting
and Systems breached the total disability buyout provision. Thisalegationissufficient to alow the defendants
to answer and frame a defense, and the court overrules the specificity objection to Count V. Krasa, 622 A.2d
at 357.

B. Count 1V Is Sufficiently Specific.

Count IV alegesonly that Pritzker’ sactions violated “ his obligations of good faith and fair

dealing.” AsPritzker statesin his brief, “Counts IV and V plainly arise from the same set of facts,” i.e.,

defendants’ failure to buyout Baron under the Agreement. While the allegations of Count IV are barely
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sufficient, Pritzker has demonstrated an understanding of Count 1V that enables him to answer Count IV and
frame adefense. The court overrules the specificity objection to Count IV. Krasja, 622 A.2d at 357.

C. The Claim Against Consulting For Breach Of The
Disability Buyout Provision Is Legally Sufficient.

Defendants argue that any claim under the total disability buyout provision is legally
insufficient because “ Baron has no right to have his stock purchased unless and until the company’ s carrier
determinesthat heistotally disabled.” Defendants' Brief at 15. The court disagreesfor threereasons. First,
the court cannot at thistime adopt defendants’ restrictive interpretation of paragraph 3(c). Paragraph (3)(c)
merely incorporates aterm and its meaning from Baron’ sdisability insurance policy. Either Baronwastotally
disabled within the meaning of that term, or he was not, and the Complaint alleges sufficient facts, if true, for
afact finder to find that he was. Complaint {21. Paragraph 3(c) does not expresdy condition Baron's buyout
rights on his getting a determination of total disability from the insurance carrier.

Second, even if the Agreement does require Baron to apply for benefits as a condition
precedent to hisrights under paragraph 3(c), Baron sufficiently pleaded that condition precedent by averring
that he “has done al things required to be done by him pursuant to the terms of the Stockhol ders Agreement.”
Complaint 1 50; Pa.R.C.P. 1019(c) (allowing a general averment of occurrence of conditions precedent).

Third, the court infers from Baron’'s allegations that the reason that there was no
determination from the carrier isthat Pritzker refused to submit the employer’ s portion of the application for
disability benefits. If the carrier’s determination is necessary to trigger the disability buyout provision,
defendants cannot refuse to submit the application that would lead to that determination, and then rely onthe
lack of a determination as a defense.

The court overrules this aspect of the demurrer to Count V.

15



D. The Contract Claim Against Systems|IsLegally
I nsufficient Because Systems Was Not A Party
To The Agreement.

Systems demurs to Count V to the extent that Count V alleges that Systems breached the
Agreement. The court sustains the demurrer to any claimin Count V against Systems. The parties to the
Agreement were Pritzker, Baron, Rosner and PBR, which was Consulting’ s predecessor. Systems was not

aparty, and has no contractual duties under the Agreement. Hospicomm, Inc. v. International Senior Dev.,

LLC, Aug. 2000, No. 2195, op. at 6 (C.P.Phila. Jan. 9, 2001) (Herron, J.); First Union Nat'| Bank v. Quality

Carriers, Apr. 2000, No. 2634, op. at 43 (C.P.Phila. Oct. 10, 2000) (Sheppard, J.). The court sustains this
aspect of the demurrer to Count V, and dismissed V asto Systems.

E. The Contract and Contractual Good Faith Claims
Aqgainst Pritzker Are Legally Sufficient.

Pritzker demurs to Counts IV and V to the extent that these Counts allege that Pritzker
breached the Agreement. Pritzker argues that the disability buyout provision requires Consulting, not
Pritzker, to buy Baron's stock. Since the provision does not expresdy impose any duties on Pritzker, Pritzker
arguesthat Consulting’ sfailureto buy Baron’ s shares cannot giveriseto aclaim against Pritzker. The court
disagrees.

The Complaint alleges that the Pritzker failed to submit disability insurance applications.
Pritzker argues that a determination of disability by the insurance company is necessary to trigger abuyout.
A fact finder could find that Pritzker’ sfailure to submit disability insurance applications violated Pritzker’s
duty under the Agreement to “execute and deliver all documents and instruments which are reasonably

necessary to carry out the terms and conditions of th[e] Agreement.” Agreement, 1 14.
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A duty to submit disability insurance applications and the duty to otherwise effect

Consulting’ s purchase of the stock might also arise from the doctrine of necessary implication or from the
duty of good faith and fair dealing. The doctrine of necessary implication states that:

‘In the absence of an express provision, the law will imply an agreement by the partiesto a

contract to do and perform those things that according to reason and justice they should do

inorder to carry out the purpose for which the contract was made and to refrain from doing

anything that would destroy or injure the other party's right to receive the fruits of the

contract.’

Daniel B. Van Campen Corp. v. Building and Constr. Trades Council of Phila. and Vicinity, 202 Pa.Super

118, 195 A.2d 134, 136-37 (1963), quoting 8 Pa. L egal Encyclopedia, Contracts § 140, quoted in Frickert v.

Deiter Bros. Fuel Co., 464 Pa. 596, 347 A.2d 701, 705 (1975) (Pomeroy, J., concurring) and Somersv.

Somers, 418 Pa.Super. 131, 613 A.2d 1211, 1214 (1992). Thedoctrineislimited, however, to Situationswhere
implication of the missing term is necessary ‘to prevent injustice and it is abundantly clear that the parties

intended to be bound by such term.” Kaplan v. Cablevision of Pa., Inc., 448 Pa.Super. 306, 671 A.2d 716, 720

(1996).
In Pennsylvania, theimplied duty of good faithis closdly related to the doctrine of necessary

implication. Somers, 613 A.2d at 1214. Every contract in Pennsylvaniaimposes on each party aduty of good

faith and fair dedling in its performance and its enforcement. Donahue v. Federal Express Corp., 753 A.2d

238, 242 (Pa.Super.Ct. 2000); Kaplan, 671 A.2d at 722.2 Types of contractual bad faith include “evasion

12 In holding that the duty of good faith could not defeat express contractual rights, our
Superior Court has stated that “the duty of good faith has been recognized in limited situations.”
Creeger Brick & Bldg. Supply Inc. v. Mid-State Bank & Trust Co., 385 Pa.Super. 30, 560 A.2d 151,
153 (1989). The Third Circuit Court of Appeals has interpreted this statement to mean that the implied
duty of good faith does not apply to every contract. Parkway Garage, Inc. v. City of Philadelphia, 5
F.3d 685, 701 (3d Cir.1993) (reading Creeger for the proposition that "under Pennsylvanialaw, every
contract does not imply a duty of good faith" and holding that there is no implied duty of good faith
where a plaintiff has recourse to an independent cause of action to vindicate the same rights with
respect to which the plaintiff invokes the duty of good faith).
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of the spirit of the bargain, lack of diligence and slacking off, willful rendering of imperfect performance,
abuse of a power to specify terms, and interference with or failure to cooperate in the other party's

performance.” Somers, 613 A.2d at 1213, citing Restatement (Second) of Contracts § 205(d). A party

cannot be liable for abreach of the contractual duty of good faith, however, for doing something that the

contract expressly permits. Creeger Brick and Bldg. Supply Inc. v. Mid-State Bank and Trust Co., 385

Pa.Super. 30, 560 A.2d 151, 154 (1989) (holding that “[t]he duty of good faith imposed upon contracting
parties does not compel alender to surrender rights which it has been given by statute or by theterms of its
contract.”).

With the disability buyout provision, Pritzker, Baron and Consulting intended that Consulting
buyout a shareholder who becomes disabled and cannot participate in the business, and they intended that the
disabled shareholder sell his sharesto Consulting. The parties could not have intended to give a sharehol der
in control of the corporation the authority to circumvent the buyout provision by blocking Consulting’s
purchase of the shares. Thedisability buyout provision can only be effectiveif it implicitly imposeson Pritzker
-- who is both a signatory to the Agreement and the director, officer and shareholder in control of the
corporation -- the duty to perform all acts necessary for Consulting to fulfill itsduties. Such necessary acts
would include making a determination whether Baron was totally disabled for three months; or, if the
insurance company wasto make that determination, timely submitting any required applicationsfor benefits

to the insurance company. The duty to do these acts would arise by necessary implication or, alternatively,

(Footnote 12 - continued)

Superior Court decisions after Parkway Garage have not followed the Parkway
Garage intrepretation of Creeger, and at least one federal District Court decision has questioned the
reasoning of Parkway Garage. Donahue, 753 A.2d at 242; Kaplan, 671 A.2d at 722; Freemont v.
E.l. DuPont DeNemours & Co., 988 F.Supp. 870, 874 & n.1 (E.D.Pa. 1998).
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aspart of Pritzker’ sduty to perform the contract in good faith. See Somers, 613 A.2d at 1214.* Theseduties
do not impose on Pritzker any obligationsthat contradict the express provisions of the contract. See Creeger

Brick and Bldg. Supply Inc., 560 A.2d at 154.

Baron has stated alegally sufficient claim for breach of contract and breach of the duty of
good faith and fair dealing against Pritzker. The court overrules this aspect of the demurrers to Counts IV
and V.

F. The Court Overrules The Preliminary Objections To
Baron’s Prayer For Damages|in CountslV And V.

Defendants object to Baron's prayer for damagesin Counts 1V and V.** As part of the
relief demanded in Counts |V and V, Baron seeks an appraisal of the value of Consulting and compensation
to Baron for one-half of this value. Defendants argue that, even if Baron is entitled to a buyout under
paragraph 3(c), heis not entitled to half the apprai sed value of the shares, but only to the most recent agreed

value. The court cannot hold solely on the face of Complaint that Baron isnot entitled to the relief he seeks.

B This situation is distinguishable from cases where courts have refused to impose
personal liability on corporate agents or owners who signed contracts in their representative capacities.
see e.q., Lumax Indus., Inc. v. Aultman, 543 Pa. 38, 669 A.2d 893, 895 (1995). Pritzker signed the
shareholder agreement in both his representative capacity and hisindividual capacity. “A person
contracting as an agent is personaly liable, whether he is known to be an agent or not, where he makes
acontract in hisown name or voluntarily incurs a personal responsibility[.]” Pennsylvania Gas & Water
Auth. v. Nenna & Frain, Inc., 320 Pa.Super. 291, 467 A.2d 330, 336 (1983). See also Estate of
Duran, 692 A.2d 176, 179 (Pa.Super.Ct. 1997) (same).

14 Though the defendants phrase this aspect of the preliminary objection as ademurrer,
the appropriate means for challenging an erroneous prayer for damagesis a preliminary objection in the
nature of a motion to strike off impertinent matter. Hudock v. Donegal Mut. Ins. Co., 438 Pa. 272,
264 A.2d 668, 671 & n.2 (1970); Pa.R.C.P 1028(a)(2). The court cannot dismiss a count on the issue
of damages. Hudock, 264 A.2d at 671 & n.2. This pleading defect does not affect Baron's
substantive rights, however, and the court will consider the merits of the objection asif the defendants
properly classified their objection. Pa.R.C.P. 126.
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Paragraph 4 -- to which paragraph 3(c) refers -- requires that, every January, the board of
directors prepare a certificate of agreed value for the stock. That agreed value becomes the purchase price
for the stock for that year. The Complaint alleges that there were certificates of agreed value for the years
before Baron become entitled to a buyout under paragraph 3(c). The Complaint does not allege that there
was a certificate of agreed value for the year Baron became entitled to a buyout. Drawing all reasonable
inferences in Baron’ s favor, the court must infer that there was no certificate for that year. The Agreement
isslent asto how to value the stock in ayear for which there is no agreed value, but the parties contemplated
appraisal as an appropriate method. The Agreement provides for appraisal by consent of the board.

The parties intent on how to value the stock is afactual issue that the court cannot resolve
on preliminary objections. The court overrules this aspect of the preliminary objections.®

VI. The Court OverrulesThe Demurrer To
Baron’s Indemnification Claim.

Count VI requeststhat the defendantsindemnify Baron for hispaymentsto Zeitz. Defendants
object to Count VI on the ground that the statute of fraudsbars Baron’ sindemnity claim. The court overrules

the objection.

1 Defendants brief contains an additional argument not raised in its preliminary objection
to Count V. Defendants argue that Count V violates Pa.R.C.P. 1020(a) because Baron asserts
contract claims against more than one defendant in a single count. See General State Authority v.
Lawrie and Green, 24 Pa.Commw. 407, 356 A.2d 851, 853-854 (1976). The court disagrees. The
claim against Consulting in Count V arises out of the same contract as the claim against Pritzker in
Count V. Therefore, Baron properly asserted those claimsin a single count. Compare with Lawrie and
Green, 356 A.2d at 853-854 (holding that, where plaintiff sues two defendants based on two separate
and distinct contracts, plaintiff must assert the two claimsin separate counts; but where plaintiff sues
two defendants on a single contract or atheory of joint liability, plaintiff may assert the claimsin asingle
count).

20



Baron argues that the statute of frauds defense is an affirmative defense that the defendant
normally must rai se asnew matter intheanswer, rather than in preliminary objections. Pa.R.C.P. 1028(a)(4),

Note; Pa.R.C.P. 1030(a); Bocchicchiov. General Pub, Utils. Corp., 456 Pa.Super. 23, 689 A.2d 305, 307-08

(1996). Since Baron raised this alleged pleading defect in hisbrief, rather than by filing preliminary objections
to the preliminary objections, however, he haswaived the defect and the court may consider defendants' the

statute of frauds defense. DeMary v. Latrobe Printing & Publ’g. Co., 762 A.2d 758, 768 (Pa.Super. Ct.

2000).%¢
Nonetheless, the court cannot sustain the preliminary objection because the leading object

rule may apply. Thomas A. Armbruster, Inc. v. Barron, 341 Pa.Super. 409, 491 A.2d 882, 884 (1985). The

suretyship statute of frauds provides that:

No action shall be brought . . . whereby to charge the defendant, upon any specia promise,

to answer for the debt or default of another, unless the agreement upon which such action

shall be brought, or some memorandum or note thereof, shal bein writing, and signed by the

party to be charged therewith, or some other person by him authorized.
33P.S.83.

The purpose of the suretyship statute of frauds is both evidentiary and cautionary.

Armbruster, 491 A.2d at 884. First, when aperson gratuitously promisesto answer for the debts of another,
he receives no benefit for the promise, and the only evidence of the promise may be the promise itself. 1d.

The requirement of awriting thus serves an evidentiary function. Id. Second, the requirement of awriting

serves a cautionary function by impressing upon the surety the significance of his act. Id.

16 Moreover, several decisions have distinguished the suretyship statute of frauds of 33
P.S. 8§ 3asa“nonwaivable’ defense that a defendant may raise by preliminary objection. Blumer v.
Dorfman, 447 Pa. 131, 289 A.2d 463, 466-67 (1972); Brown v. Hahn, 419 Pa. 42, 213 A.2d 342,
345 (1965); Peters Twp. Sanitary Auth. v. American Home and Land Devel. Co., 696 A.2d 899, 902
n. 7 (PaCommw.Ct. 1997).
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These considerations fall away when the surety’ s primary motivation is not gratuitous.
Where the surety-promisor's main purpose is his own primary or business advantage, the
gratuitous or sentimental element often present in suretyship is eliminated, the likelihood of
disproportion in the values exchanged between promisor and promisee is reduced, and the
commercial context commonly provides evidentiary safeguards.
Thus there is less need for cautionary or evidentiary formality than in other cases of suretyship.

Restatement (Second) of Contracts 8116 cmt. a, quoted in Armbruster, 491 A.2d at 884. Therefore, courts

have created the leading object exception to 33 P.S. § 3. The statute of frauds does not apply where the
surety’s main purposeis his own pecuniary interest or business advantage. Armbruster, 491 A.2d a 884. The
guestion of the promisor’s purposeis for the trier of fact. Id.

The Complaint aleges facts that would bring the indemnification claim within the leading
object exception and outside of the statute of frauds. On these facts, atrier of fact could find that the main
purpose of the guaranty was to serve the pecuniary interest of preserving Consulting's clients. See
Armbruster, 491 A.2d at 884 (stating that “[t]he question of the promisor’s purposesis best |€eft to the trier
of fact”). Construing these allegationsin Baron's favor, the court cannot determine that the leading object
rule does not apply. Thus, this court overrules the preliminary objection to Count VI.

Defendants aso argue that Count VI is insufficiently specific. PaR.C.P. 1028(a)(3).
Because Count V1 is sufficient to allow the defendants to answer and frame a defense, the court overrules
the objection. Krasja, 622 A.2d at 357.

VIl. TheCourt Overrules The Objection To
The Demand For Punitive Damages.

Count VII asksfor punitive damages against Pritzker. Defendants argue that the clamis
legally insufficient and insufficiently specific. The court disagrees. In his brief, Baron concedes that his
punitive damages demand relates only to the tort claims of Counts Il and I11. Baron alleges that Pritzker

wasted corporate assets, that Pritzker breached his fiduciary duties and that Pritzker acted outrageoudly,
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wilfully, maliciously and intentionally. These are claims for which Baron may recover punitive damages.

Delahanty v. First Pa. Bank, 318 Pa.Super. 90, 464 A.2d 1243, 1262-63 (1983) (stating that punitive damages

are availablein tort actions where defendant’ s conduct was wilful, malicious, wanton, reckless or oppressive).
Baron’s demand for punitive damages under Counts Il and 111 may stand.’

Defendants also argue that count VII lacks specificity. PaR.C.P. 1028(a)(3). Because
Count VI issufficiently clear to alow the defendants to answer and frame a defense, the court overrules
the objection. Krasja, 622 A.2d at 357.

VIIl. TheDemand for Attorney Fees|s Stricken.

Counts| through V of the Complaint ask for attorneysfees. Defendants argue that attorneys
fees are not recoverable for these claims. The court agrees. “[T]he partiesto litigation are responsible for
their own fees unless otherwise provided by statutory authority, agreement of the parties or some other

recognized exception.” Equibank v. Miller, 422 Pa.Super. 240, 619 A.2d 336, 338 (1993). Baron cites no

statute, agreement or recognized exception authorizing an award of attorney’sfeesfor hisclams. He only
urges this court to adopt ALI Principles § 7.18(d), which alows for recovery of attorneys fees by a
successful plaintiff in aderivative action. Because plaintiff’sclaimsare direct or deemed direct, rather than
derivative, § 7.18 does not apply. The court sustainsthe objection and strikes the demand for attorneysfees

from Counts | through V.

o Baron should have included his demand for punitive damages in the wherefore clauses
of Counts |l and I11, rather than as a separate count. Holl & Assocs. v. 1515 Market St. Assocs.,
May 2000, No. 1964, op. at 5 (C.P. Phila. August 10, 2000) (Herron, J.). Since Baron’s pleading
error does not affect the substantive rights of the parties, the court exercisesits discretion to disregard
the error. Pa.R.C.P. 126.
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1 X. The Court Overrules The Demurrer Based On L aches.

Defendants object to Baron’ s equitable claims on the ground of laches. The laches defense
must fail. A party may assert laches by preliminary objection, answer or reply. PaR.C.P. 1030(a) and
1509(b). But a court may determine alaches preliminary objection only “if laches clearly appearsin the

complaint.” Holiday L ounge, Inc. v. Shaler Enters. Corp., 441 Pa. 201, 272 A.2d 175, 177 (1971). See Long

v. Kistler, 72 Pa.Commw. 547, 457 A.2d 591, 594 (1983) (stating that court should sustain a laches
preliminary objection “only where the issue is free from doubt.”).
To prove laches, the defendants must show “ (1) delay arising from the other party'sfailure

to exercise due diligence and (2) prejudice arising from the delay.” Miller v. Bistransky, 451 Pa.Super. 433,

679 A.2d 1300, 1302 (1996). Since prejudice does not appear clearly from the complaint, the court overrules
defendants' preliminary objection based on laches.

X. The Court Strikes The Allegation
Of Fraud AsImpertinent Matter.

Defendants object to variousalegationsin the Complaint as scanda ous or impertinent matter.
PaR.C.P. 1028(a)(2). The court grantsthe objection, in part. Count | of the Complaint -- the custodian claim
-- dlegesthat “[t]he actions of Pritzker areillegal, oppressive and fraudulent asto Baron . . . .” Complaint
140 (emphasis added). Defendants argue that the allegation of fraud is scandalous or impertinent matter.
Pa.R.C.P. 1019(b), 1028(a)(2) and (3). The court agrees. None of the seven Counts in the Complaint is a
claim for fraud. The court sustains this aspect of the objection and strikes the words “ and fraudulent” from

the Complaint.’®

18 The defendants also argue that the allegation of fraud lacks sufficient specificity.
Pa.R.C.P. 1028(a)(3). With the fraud allegation gone, this objection is moot.
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To the extent that the defendants object to other alegations in the complaint as scandal ous
or impertinent matter, the court overrules this aspect of the objection.

CONCLUSION

The court sustains the Preliminary Objections, in part. The court will enter a
contemporaneous Order consi stent with thisOpinion: (1) dismissing Counts1V and V against Systemsonly,
(2) striking the demand for attorney’s fees from Counts | through V, and (3) striking the words “and

fraudulent” from paragraph 40.

BY THE COURT,

ALBERT W, SHEPPARD, JR., J.
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