IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY

FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION

PALMA MITCHELL

SHELBIE OPPENHEIMER, and : MARCH TERM, 2002
Plaintiffs, : No. 4348
: Class Action
2
: (Commer ce Program)

YORK INTERNATIONAL, CORPORATION

Defendant. : Control No. 070425

ORDER

AND NOW, this 25th day of October 2002, upon consideration of defendant Y ork Internationd’s

Preiminary Objectionsto the ClassAction Complaint, theplaintiffs regponsein opposition, therespective

memoranda, al matters of record and in accord with the contemporaneous Opinion, it iSORDERED that:

(1)
)
®3)
(4)

Defendant’ s Objection seeking the dismissal of Count IV is Sustained;
Defendant’ s Objection seeking to strike the jury demand is Sustained;
Defendant’ s remaining Objections are Overruled;

Defendant is ORDERED to file an Answer to the remaining averments within

twenty-two (22) days of the date of this Order.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.
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OPINION

Albert W. Sheppard, Jr., J. e October 25, 2002

Beforethe court arethe Preliminary Objections (* Objections’) of defendant, Y ork Internationd,
Corp. (“defendant”) totheclassaction Complaint (the* Complaint”) of plaintiffs, Shelbie Oppenheimer and
PamaMitchel (“ plaintiffs’). The Complaint containstwelve Counts, however, plaintiffshave agreed to
thedismissal of Counts V11, VIII, 1X, and XI. See Plaintiffs Response to Defendant’ s Preliminary
Objections, 11 21, 23, 28, 34.

For the reasons discussed, the court will issue a contemporaneous Order sustaining the Objections
to Count 1V, but overruling the remaining Objections.

Further, the Motion to Strike the jury demand will be granted.



BACKGROUND

Named plaintiffs, Oppenheimer and Mitchell (collectively, “ plaintiffs”), seek to represent aclass
of peoplewho, since 1993, purchased alegedly defective heating, ventilating, and air conditioning units
("HVACS”), and hot surface igniters, manufactured and/or sold by defendant, Y ork International
Corporation, (“York”).

Defendant, Y ork, is a corporation with its principal place of businessin Y ork, Pennsylvania.
Complaint, 118-9. It manufactures and distributes HV ACs and hot surface igniters throughout the United
States. |d. Plaintiffsareindividua customerswho paid approximately $1800 each for their unitsduring
the putative class period. Id., 116. Paintiff Oppenheimer claimsthat she has incurred about $1,200 to
repair the unit sinceits purchase, and plaintiff Mitchell about $450. 1d., 1119-23. Plaintiffs contend the
pertinent products were defective, and that Y ork was aware of the defects as early as 1994 but neither
cured nor issued arecall of the defective products. 1d., 11 2, 25-26, 28.

The Complaint alegesthat defendant marketsitsaf onitsweb-steasaleader, “ continuing to build
industry leadership by advancing productsthat enable usersto significantly reduce operating costs.” 1d.,
118. The Complaint further alleges that the HVACS Users Information Manual, presumably made
availableto customerswho purchaseaY ork HVAC, statesthat “[t] hiscompact, energy-efficient furnace
has been positioned, designed, manufactured of high-quality materials and has passed many rigorous
inspections and tests to ensure many years of satisfactory service.” 1d., 17.

Defendant hasfiled Objectionsto thefollowing Counts. (1) Count I, aclaim of breach of express
warranty; (2) Count 1V, aclam of breach of implied warranty of fitness; (3) Count VI, clamsof violations

of Pennsylvania sUTP/CPL; (4) Count X, aclam of fraud and fraudulent representation; and, (5) Count



Xll, aclamof fraud. Defendant arguesthat these Counts should be dismissed for insufficient pleading.
Defendant also argues that Counts V1, X, and XI1 are further barred by the economic loss doctrine.
Findly, defendant objectsthat Count VI should beeither dismissed or severed because plaintiffsimproperly
joined legal and equitable claims.

LEGAL STANDARDS

1. Demurrer

Rule 1028(a)(4) of the PennsylvaniaRulesof Civil Procedure (*Pa. R.C.P.”) allowsfor ademurrer
based onlegd insufficiency of apleading. For thepurposesof reviewing preliminary objectionsintheform
of ademurrer, dl well-pleaded materid, factual avermentsand al inferencesfairly deductibletherefromare

presumed to betrue. Tucker v. Philadelphia Daily News, 757 A.2d 938, 941-42 (Pa. Super. 2000)

(citationsomitted). When presented with preliminary objectionsinthe nature of ademurrer, acourt should
sustain the objectionswhere “it is clear and free from doubt from dl the facts pleaded that the pleader will

be unableto provefactslegaly sufficient to establish [its] right to relief.” Bourkev. Kazaras, 746 A.2d

642, 643 (Pa. Super. 2000). Furthermore,

[1]tisessentia that theface of the complaint indicate that its claims may not be sustained
and that thelaw will not permit recovery. If thereisany doubt, it should be resolved by
theoverruling of thedemurrer. Put Smply, the question presented by demurrer iswhether,
on the facts averred, the law says with certainty that no recovery is possible.

Bailey v. Storlazzi, 729 A.2d 1206, 1211 (Pa. Super. 1999) (citations omitted).

2. Economic L oss Doctrine

The economic loss doctrine precludes recovery for economic lossesin atort action where the

plaintiff has suffered no physical damage or damage to property. Spivack v. Berks Ridge Corp., 402




Pa.Super. 73, 78, 586 A.2d 402, 405 (1991). “Inthetraditiona ‘property damage cases, the defective

product damages other property.” East River Steamship Corp., et d., v. TransamericaDelaval, Inc., 476

U.S. 858, 867, 106 S.Ct. 2295, 2300 (1986). The economic lossdoctrineisaimed at “ maintaining the

separate sphere of the law of contract and tort.” New York State Elec. & Gas Corp. v. Westinghouse
Elec. Corp., 387 Pa.Super. 537, 550, 564 A.2d 919, 925 (1989). The doctrineis applicable whether the

disputeis between two commercid enterprises or brought by individuals. Jonesv. Generd Motors Corp.,

428 Pa. Super. 544, 546, 631 A.2d 665, 666 (1993).
Notwithstanding the avallability to plantiffs of recovery under warranty and contract law, this Court

has not extended the economic loss doctrineto cover intentional torts.* InFirst Republic Bank v. Brand,

our court held that the plaintiff’ sfailureto alege physica damage doesnot bar itsintentiona tortsclaim.

First Republic Bank v. Brand, 50 Pa. D. & C. 4™ 329 (2000) (Herron, J.). The court found the following

reasoning of the Western District of Wisconsin convincing:

Although it makes senseto alow partiesto allocate the risk of mistakes or accidentsthat
lead to economic losses, it does not make sense to extend the doctrineto intentional acts
taken by one party to subvert the purposes of a contract. . . . Public policy is better

! The United States Supreme Court case announcing the economic loss doctrine and its
rationale dealt with claimsin negligence and strict liability. East River Steamship Corp., v.
Transamerica Delaval, Inc., 476 U.S. 858, 861, 106 S. Ct. 229, 2297 (1986). Similarly, in
Pennsylvania, the doctrine was articulated in the context of negligence claims and product liability
clams. Seee.g., Lennonv. Wyeth-Ayerst L aboratories, Inc., 2001 WL 755 944, *2 (Pa. Super.);
Jonesv. General Motors Corporation, 428 Pa. Super. 544, 546, 631 A.2d 665, 665 (1993); New
York State Electric & Gas Corp. v. Westinghouse Electric Corp., 387 Pa. Super. 537, 544-545, 564
A.2d 919, 922-923 (1989); REM Coal Co., Inc. v. Clark Equipment Co., 386 Pa. Super. 401, 402,
563 A.2d 128, 128 (1989).

In New York State Electric & Gas Corp. v. Westinghouse Electric Corp., the Superior Court
of Pennsylvania declined to rule on whether “the bar to recovery of economic losses would apply in a
tort product liability action based on fraud.” New York State Electric & Gas Corp., at 551, 926.
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served by leaving the possibility of anintentiond tort suit hanging over the head of aparty
considering outright fraud.

Stoughton Trailers, Inc. v. Henkel Corp., 965 F.Supp. 1227 (W.D. Wis. 1997). This court subsequently

reiterated its holding in casesinvolving fraud claims. See Teledyne Tech. Inc. v. Freedom Forge Corp.,

2002 WL 748898 (Pa. Com. P1.) (Sheppard, J.); Amico v. Radius Communications, 2001 WL 1807924

(Pa. Com. P.) (Herron, J.).

DISCUSSION

(1) Countl - BREACH OF EXPRESS WARRANTY.

InCount I, plaintiffsclaim that defendant * expresdy warranted” itsproductsto be“ freeof defects’
at thetimeof ddivery, that defendant extended “ written” limited warranties, and that defendant breached
the purported warranties. 1d., 11136, 39. Defendant argues, however, that Count | should be dismissed
because plaintiffs havefailed to plead specifically the essential eements of abreach of expresswarranty
clam. Objections, 4. According to defendant, plaintiffsfailed to indicate what specific expresswarranty
wasmadeby Y ork and, even if such warranty were specified, plaintiffsfailed to alege awareness of, and
reliance on, suchwarranty. Id., 5. Defendant further points out the lack of attached writings on which
the express warranty claim is presumably based. 1d., 6.

An express warranty is a promise made by the seller to the buyer which relates to the goods.

Nationwide Insurance Co., v. General Motors Corp./Chevrolet Motor Division, 533 Pa. 423, 433, 625

A.2d 1172, 1177 (1993). Under the UCC, aseller’ s statement describing the goods creates an express
warranty that the goods will conform to that description “unless good reason is shown to the contrary.”

13 Pa. C.S. §2-313. A successful claim for breach of express warranty must plead such statements,



relianceon behdf of the consumer, which presumesan awareness of thewarranty, and, finally, damages.

See Price v. Chevrolet Motor Div. of Gen. Motors Corp., 765 A.2d 800 (Pa. Super. 2000).

The Complaint dutifully relates statements made by defendant Y ork onitswebsitedescribing its
products as, among other things, enabling users*to sgnificantly reduce operating costs.” Complaint, 1 18.
Furthermore, the Complaint allegesthat theHVACSs user manua s state that the unitswill “ensure many
yearsof satisfactory service.” 1d., 117. Whether such statements create an express warranty isan issue

for the fact finder. See Babcock Poultry Farm, Inc. v. Shook, 204 Pa. Super. 141, 203 A.2d 399, 401

(1964). TheComplaint aso pleads, albeit in aperfunctory manner, reliance and causation. Id., 1132-33,
38. Infact, alegationsthat plaintiffs were aware of the statements and relied on them, are reasonable
inferences the court may make from the facts aleged asto the statements defendant made on itswebsite

and in the user manuals. See Tucker v. Philadelphia Daily News, 757 A.2d 938, 941-42 (Pa. Super.

2000). Findly, the Complaint pleads breach and damages. Complaint, 1 2-3, 20-23, 37. The court finds
that plaintiffs adequately pled a breach of express warranty.

Defendantsalso object to plaintiffs failureto attach awritten warranty, arguingthat it isessentia
toplaintiffs pleading. Memorandum of Law in Support of Objections, p.15. However, plaintiffsdo not
base their claim for breach of express warranty solely on awriting. Therefore, the writing is not an
indispensabl e attachment under Pa. R..P. 1019 (i).? Pa. R.C.P. 1019. Additionally, plaintiffs, who
aufficiently stated the substance of the writing claim that the documents arein defendant’ s possession. See

Pa R.C.P. 1019(i). The Objection to Count | of the Complaint is Overruled.

2 Furthermore, this Court has held that statements on the Internet are considered “writings.”
See Tesauro v. Quigley, 2001 WL 1807782, *3-4 (Pa. Com. PI.)(Herron, J.).
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(20 CountlV - BREACH OF IMPLIED WARRANTY OF FITNESS.

Defendant’ s Objection to the claim of animplied warranty of fitnessfor aparticular purposeis
persuasive. Our Supreme Court hasheld that an implied warranty of fitnessfor aparticular purposeis
breached when asdller: (1) on whose skill and judgment abuyer relies, and (2) who has reason to know,
at thetime of contracting, (3) of aparticular purposefor whichthegoodsarerequired, (4) failsto provide

goods that perform to the specific use contemplated by the buyer. Gall v. Allegheny County Health

Department, 521 Pa. 68, 555 A.2d 786 (1989). Specificaly, “[a] ‘particular purpose’ differsfrom an
ordinary purpose for which the goods are used in that it envisages a specific use by the buyer whichis
peculiar to hisbusiness.” UCC §2-315 (1984).

The Complaintislacking in alegations of two e ementsof abreach of implied warranty of fitness:
(a) aparticular purpose, and (b) the seller’ sknowledge of that particular purpose contemplated by buyer.
Gall. Infact, theonly referencein the Complaint to any use of theHVACsat issueis“in heating,” which
istheordinary use of an HYAC. Complaint, §56. Intheir response memorandum to the Objections,
plaintiffsarguethat the HVACs particular purposeis*to save the cusomer money” and that the HVACs
were meant to be“efficient and reliable.” Memorandum of Law in Support of Plaintiffs Responseto
Defendant’ s Preliminary Objections, p. 9. Efficiency, reliability, economy, are all merely qualifying
characterigticsof theHVAC, asitisput toitsordinary purpose, rather than particular purposes. In Solarz

v. Daimler Chryder Corp., thiscourt ruled that safety isnot aparticular purposein the use of aminivan.

Solarz, No. 2033-112087, (Pa. Comm. Pl. March 13, 2002)(Herron, J.). Rather, it describes how the
minivan performsitsgenera purpose of offeringameansof transportation. 1d. Similarly, efficiency isnot

andternative, specificuseof theHV ACsrepresenting a“particular purpose.” Infact, asplaintiffsallege,



defendant advertises widdly the efficiency of its HVACsin their ordinary use. Complaint, f1117-18. It
would be groundless speculation rather than reasonable inference for this court to ascribe a” particular

purpose’ to the HVACsin this Complaint. Accordingly, the Objection to Count 1V is Sustained.

(3 CountVI-VIOLATIONSOF UTP/CPL.

Paintiffsclaimviolationsof numerous subsections of the PennsylvaniaUnfar Trade Practicesand
Consumer Protection Law (“UTP/CPL”). Complaint, {71; 73P.S. § 201-1 et seg. Defendant generaly
objects that the economic loss doctrine bars all of plaintiffs UTP/CPL claims. Objections, p. 5.
Additiondly, defendant objectsthat to the extent that the UTP/CPL claimsarebased on fraud, plaintiffs
arerequired to plead all the dementsof fraud, which plaintiffsfail to do. Objections, p. 9. Alternatively,
say defendant, to the extent the UTP/CPL claims are based on deceptive practices, plaintiffs clamsare
insufficiently pled because plaintiffs did not specify any misrepresentation or act of deception, nor plead
relianceor causation relativeto the specificact. Objections, pp. 9-10. Defendant further arguesthat facts
specific to support claims under each subsection should have been pled but werenot. Objections, p. 10-
11. Findly, defendant objectsto the migoinder of equity and law clamsin Count V1 andthe request for
ajury trial. For the following reasons, the court Overrules the demurrer Objection to Count VI but
Sustains the Objection to jury demand.

A - The Economic Loss Doctrine and the UTP/CPL

Defendant relies heavily on arecent Third Circuit case, Werwinski v. Ford Motor Co., inwhich

the court ruled that the economic loss doctrine bars UTP/CPL claims, predicting that the Supreme Court

of Pennsylvaniawould so ruleontheissue. Werwinski v. Ford Motor Co., 286 F.3d 661, 679-680 (3d

Cir. 2002)(where consumers sued the Ford Company for aleged defectsin their vehicles which caused



purely economic lossesfurther aleging that the company was aware of the defectsbut declined to do any
repair and concedled the information). Not only isthat decision favorableto defendant’ s podition, itisa
rare casefor pitting the economic loss doctrine againg statutory claims, which, according to the Werwinski
court, mirror common law tort clams. Id. Unfortunately, there is a dearth of Pennsylvania appellate
decisions addressing theissue of intentiona torts, let done UTP/CPL claims, under the economic loss
doctrine. Thiscourt has, however, announced anumber of decisonswhich, cumulatively, lead toaholding
contrary to that of the Third Circuit on therole of the economic |oss doctrine with respect to UTP/CPL
claims.® Recently, thiscourt ruled that the economic loss doctrine does not bar UTP/CPL claims. See

Zwiercan v. General Motors Corp., 2002 WL 31053838, *7 (Pa. Com. P.) (Cohen, J.).

Atissuearethe UTP/CPL clamsunder subsection § 201-2(4). 73 P.S. §201-2(4). That section
definespracticeswhich congtitute“ unfair methods of competition and unfair or deceptiveactsor practices.”
Id. Suchactsareunlawful. 73P.S. §201-3. The UTP/CPL’s* underlying foundationisfraud prevention.”

Weinberg v. Sun Co., 565 Pa. 612, 618, 777 A.2d 442, 446 (2001)(citation omitted). “The general

purpose of the UTP/CPL isto protect the public from fraud and unfair or deceptive business practices.”
Burkev. Ying, 666 A.2d 288, 291 (Pa. Super. 1995).

Aaintiffs UTP/CPL clamsdlegenot negligencebut intent to deceive. Indeed, plaintiffsclam that
defendant engaged in unconscionable commercial practices, deception, fraud, and false promises,

knowingly misrepresenting material factsasto the character of the HV ACsand/or hot surfaceigniters.

3 Although decisions of federal courts construing Pennsylvanialaw have persuasive authority,
Pennsylvania state courts are not bound by those decisions. Hutchinson v. Luddy, 763 A.2d 826, 837
n.8 (Pa. Super. 2000).




Complaint, 1 70-73. This court has consistently ruled that the economic loss doctrine does not bar

intentional torts. See Teledyne Tech. Inc. v. Freedom Forge Corp., 2002 WL 748898 (Pa. Com. Pl.)

(Sheppard, J.); Amico v. Radius Communications, 2001 WL 1807924 (Pa. Com. Pl.) (Herron, J.); First

Republic Bank v. Brand, 50 Pa. D. & C. 4" 329 (2000) (Herron, J.). TheWerwinski court found, “the

same policy justifications for applying the doctrine to appellants common law intentional fraud claims
support the doctrine' s application to appellants UTP/CPL claims.” Werwinski, at 681. This court does
not believethat intentional misrepresentations and outright dishonesty, if they can indeed be proven, are
properly redressed in a breach of contract or warranty action. But see Werwinski, at 678-80.
Thiscourt suggestsfurther that UTP/CPL claimshavejustification independent of our exception
to the economic loss doctrine for common law intentional torts. 1t seemsfair to suggest that at thetimethe
Pennsylvanialegidature enacted the statute “to be liberally construed to prevent unfair or deceptive

purposes,” it wasfully cognizant of the existence of common law contract remedies. Commonwealth v.

Monumental Propertiesinc., 459 Pa. 450, 458-60, 329 A.2d 812, 816-17 (1974). It defeatsthe Statute's

purposes, particularly its provisonsfor private consumer actions, to gpply the economic lossdoctrineto
bar the claimsit created. Asstated by thiscourt, “to apply the economic lossdoctrinetoal clamsunder

the UTP/CPL hasthe potential to evisceratethe UTP/CPL itself.” Zwiercan v. General Motors Corp.,

2002 WL 31053838, * 7 (Pa. Com. P.)(Cohen, J.). Accordingly, thiscourt finds that the economic loss

doctrine does not bar plaintiffs UTP/CPL claimsin the nature of fraud and intentional tort.
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B - The Insufficiency of Plaintiffs’ Pleadings

Defendant argues that, to the extent that plaintiffs UTP/CPL claims are based on fraud, the
pleadings arelegally insufficient because the e ements of fraud have not been pled, and thus Count VI
should be dismissed. Defendant particularly objects that plaintiffs have failed to alege any
misrepresentationsand have also failed to plead reliance and causation.” Objections, p. 9-10; Reply in
Support of Objections, p. 8-9. This Court disagrees.

Asnoted, the plaintiffs have pled misrepresentationsof materia factson Y ork’ swebsiteand inthe
user manuals, namely the efficiency of a'Y ork product and assurance that a'Y ork product would deliver
yearsof qudity service, when, infact, plaintiffshad toincur repair costsrepeatedly. The misrepresentations
alleged are of specific wrongful actsand, thus, constitute the necessary predicatetoaUTP/CPL claim.
Plaintiffsalso alegethat defendant conceded the material fact, of which it had knowledge, that the units
it continued to manufactureand sell were defective. Misrepresentations of materid factsaredeceptive acts
under the UTP/CPL. 73 P.S. 88 201-2(4), 201-3. Complaint, 1 25-26, 28, 102.

Defendant properly citesWeller v. Smithkline Beecham Corporation to support itsargument that

both reliance and causation must aso be pled. Weller v. Smithkline Beecham Corporation, 53 Pa. D &

C 4" 449 (Pa. Com. PI. 2001) (Herron, J.). In Weller, this court found that allegations that plaintiffs

purchased defendant’ sproductsbased on the defendant’ srepresentationswere sufficient allegations of

* While defendant accurately listed five elements of common law fraud, defendant has not pled
insufficiency asto allegations of the scienter element, particularly whether and how defendant knew of
the defect at the time it made the misrepresentations, and have not briefed it. Consequently, the court is
obliged to conclude that defendant conceded it was adequately pled and waived this objection. See
Foster v. Peat Marwick, 138 Pa. Cmwlth. 147, 155, 587 A.2d 382, 386 (1991). See also Section (4)
below, which addresses Counts X and X11 alleging fraud and fraudulent misrepresentations.
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reliance, and alegationsthat plaintiffs suffered damages as adirect and proximate result of defendant’s
actionswere sufficient alegationsof causation. 1d., at * 3-4. Plaintiffshave madesmilar assertionshere.
See Complaint, 11 32-33, 38.

Defendant citesto the Superior Court of Pennsylvaniacase, Lennonv. Wyeth-Ayerst L ab., Inc.,

for the propositionthat all egationsthat plaintiffswould not have bought defendant’ s product had thetrue
facts been known, areinsufficient. Defendant’ s Reply in Support of Objections, p. 10; 2001 WL 755944,

*3. Defendant, however, does not acknowledge the complete reasoning of the Lennon court. 1d. In

L ennon, plaintiffs, who purchased an dlegedly ineffectivevaccinewnhich caused dangerouss deeffects, had
not clearly stated that part of their lump-sum paymentsfor medica insurance went towards the vaccine
and/or that their paymentswould have been less had they not gotten the vaccine. Id. Thus, causation was

not adequately pled. Furthermore, in Lennon, plaintiffsfailed to alege ascertainable damages, and this

failure was, ultimately, the basisfor the court’sdecision. Id. (“Since Appellantsfall [sic] to assert
ascertainable damages, thisissue is meritless.”) 1d.

Thus, thiscourt disagreeswith defendant’ s contention that misrepresentation, reliance, causation
and damages were not adequately pled. Defendant dso objectsthat, to the extent the alegations are based
on deceptive practices, plaintiffsdid not specify any act of unfairness or deception, nor did they alege
reliance. Objections, pp. 9-10. Because the Complaint is sufficient with respect to alegations of fraud, it
is aso adequate with respect to the assertions of deceptive and unfair practices. 1n sum, this court finds

the alegations for a UTP/CPL claim sufficient.

12



C - The Inadequacy of Support for Each Sub-Section of the UTP/CPL

Defendant objectsthat plaintiffs did not plead sufficient facts to support violations of specific
subsectionsof the UTP/CPL. Objections, p. 18. Defendants claim that, for the subsections 201-2(4) (ii)
and (iii), plaintiffsfailed to plead essentid factsto support “alikelihood of confusion or misunderstanding.”
Id.; 73 P.S. 8§ 201-2(4)(ii) & (iii). The court disagrees. Asdready stated, the plaintiffs sufficiently pled
misrepresentations of material facts. It isinappropriate for the court at this stage to hold that a

misrepresentation is not confusing. That isanissue of fact. Furthermore, while, as defendant argues,

Weinberg v. Sun does state that the UTP/CPL does not “do away with the traditiona €lements of rdiance

and causation,” it nonetheless merdly requires dlegations of reliance. Weinberg v. Sun, 565 Pa. 612, 618,

777 A.2d 442, 446 (2001). Thiscourt findsthat plaintiffs have sufficiently pled reliance and causationin
general, and such allegations are relevant to those specific subsections.

Next, defendant objectsto: (a) claimsof violations of subsections (v) and (ix), contending that
plantiffsfailed to plead that defendant represented characteristicswhich its products did not have, and (b)
clamsof violations of subsections (vii) and (xxi), again on the basisthat plaintiffs failed to specificaly
identify misrepresentations. For the reasons discussed, the viol ations of these subsectionswere adequately
pled.

D - The Misoinder of Equity and L aw and Motion to Strike Jury Demand

Plaintiffs seek equitableredief aswell ascivil damagesintheir UTP/CPL claims. Plaintiffsalso
request ajury trial. This court has held that the UTP/CPL does not include aright to ajury trial.

Commonwesdlthv. BASF Corp., 2001 WL 1807788, * 10 (Pa. Com. P1.) (Herron, J). Furthermore, ajury

cannot hear nor award requestsfor injunctiverdief. The court, thus, Sustains the motion to strike the jury

13



demand.

(4) Counts X and XII

Paintiffsassert aclamfor fraudulent misrepresentationin Count X, and aclamfor fraud in Count
XIl. Paintiffs set forth the same allegations for both Counts. See Complaint, 88 99-108, 114-119.
Defendant objectsto both Counts advancing the same arguments. Since both claims embody the same
elements, the court will consider them together.

The elements of a cause of action for fraud or misrepresentation are:

(1) amisrepresentation; (2) afraudulent utterance thereof; (3) an intention by the maker

that the recipient will act; (4) judtifiable reliance by the recipient upon the misrepresentation;

and (5) damagesto therecipient asthe proximateresult. The deliberate nondisclosure of
amaterial fact isthe same as cul pable misrepresentation.

McClellanv. Health Maint. Org. of Pennsylvania, 413 Pa. Super. 128, 142-143, 604 A.2d 1053, 1060
(1992)(citations omitted).

Asdiscussed, thiscourt findsthat plaintiffs have adequately pled misrepresentations, reliance, and
damages. Defendant objects arguing that plaintiffs have not adequately pled that defendant intended
plaintiffsto rely upon itsaleged misrepresentations. Objections, p. 25. The court disagrees, inthat itis
reasonable to infer that the Company intended for customersto rely on the statements it made on its
websiteand in its user manuals. Thelaw, however, requires that the el ement of intent be specifically
pleaded. Intent isthe state of mind of the defendant asto thefa ity of the misrepresentation at thetimeit
uttered such misrepresentation.

The second dement requiring a“ fraudulent utterance” hasbeen found to refer to the intent

or scienter required for an utterance to be considered fraudulent. “ Thisintent has been

characterized as knowing or reckless, and applies when the maker of the utterance knows
or believes that the matter is not as he or she represents it to be, does not have the
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confidencein the accuracy of the representation that is stated or implied, or knowsthat
there is not the basis for the representation that is stated or implied.

Bridlev. West Allegheny Hospital, 406 Pa. Super. 572, 574-75, 594 A.2d 766, 768 (1991). Seeaso

Mele Construction Co., Inc. v. Crown American Corp., 421 Pa. Super. 569, 580, 618 A.2d 956, 960

(1993) (stating that the second element of fraud, intent, is met when, at the time it was made, the
mi srepresentation was uttered with theknowledge or belief that it wasfalse). Defendant failsto object to
thelack of alegations of knowledge about the fa sty of themisrepresentations or of knowledge of adefect
that defendantsintentionally conceded. The court, thus, must consider that fraud was adequately pled and
Overrulesthe Objectionsto Counts X and XII.

CONCLUSION

For the reasons discussed, the court sustainsthe Objection to the breach of implied warranty Count
and gtrikesthe demand for jury tridl. The remaining Objectionsare overruled. A contemporaneous Order
based on this Opinion will be issued.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.
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