IN THE COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA

CIVIL TRIAL DIVISION

UNIVERSITY MECHANICAL & ENGINEERING : NOVEMBER TERM, 2000
CONTRACTORSINCORPORATED
: No. 1554
V.
: Commer ce Program
INSURANCE COMPANY OF NORTH AMERICA
: Control No. 102415

ORDER

AND NOW, this 1st day of May 2002, upon consideration of the Motion by the defendant,
Insurance Company of North America (“INA”), to Dismissthis Action for Failureto Join Indispensable
Parties, the response in opposition by plaintiff, University Mechanical and Engineering Contractors
(“UMEC"), and thesupplemental filingsand stipul ation and the respective memorandaand al| mattersof
record, itishereby ORDERED that the Motion to Dismissis Granted without pr g udicefor the reasons

set forth in the Opinion issued contemporaneously with this Order.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.



IN THE COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA

CIVIL TRIAL DIVISION

UNIVERSITY MECHANICAL & ENGINEERING : NOVEMBER TERM, 2000
CONTRACTORSINCORPORATED
: No. 1554
V.
: Commer ce Program
INSURANCE COMPANY OF NORTH AMERICA
: Control No. 102415

OPINION
Albert W. Sheppard, Jr., J. ot May 1, 2002

l. I ntroduction

Presently pending isamotion by defendant, Insurance Company of North America (“INA”), to
dismissadeclaratory judgment action brought by University Mechanical & Engineering Contractors, Inc.
(“UMEC"), on the ground that thereis alack of subject matter jurisdiction due to failureto join all
indispensable parties.! Because therecord at thisearly stage in acomplex case was unclear asto the
relaionship of various entities and the status of the underlying litigation, additiona briefs and stipulations
were requested and received by the court. After consideration of INA’smotion, plaintiff’sresponsein
opposition and al supplementa filings and matters of record, this court concludes for the reasons set forth

that it presently lacks subject matter due to failure to join indispensable parties.

! INA previoudly filed a motion to dismiss on the grounds of forum non conveniens which this
court denied by Order and Opinion dated December 7, 2001.



1. Background

Thisdisputearisesout of a hospita construction project in Cdifornia. Mercy Hedthcare Ventura
County (*Mercy Hedthcare”), aCaifornianon-profit public benefit corporation, had contracted in 1989
with Bateson-Golden, aCaliforniajoint venture, for construction of ahospital. In February 1996, Mercy
Hedthcarefiled alawsuit against Bateson-Golden and other defendants becauseit dleged the hospita after
congtruction had significant defectssuch asleaking windows, weeping walls, defective shower systemsand
defective HV AC systems.? Bateson-Gol den subsequently filed cross-claimsagaing UMEC, the plaintiff
inthiscase. According to UMEC' s Amended Complaint, INA funded a settlement and obtained releases
on UMEC’s behalf. Now, UMEC wants a declaration that it does not owe this money back to INA .2

INA contends, however, that UM EC’ sdeclaratory judgment action should be dismissed because
it does not include indispensable parties. According to INA, the absent indispensable parties that should
be joined can be classified into three different categories:

Q) The claimants in the underlying action: Mercy Healthcare and BatesGolden,;

2 Other insurance companies who either helped fund a settlement (that INA
now characterizes asa“tentative’ settlement) or whose policieswerein effect
during the relevant--as yet undefined-- period;

©)] EMCOR, who is the parent company of UMEC, and either the named
insured, successor in interest to the named insured or the signatory of the
policies under which UMEC claims coverage.

INA’s 10/26/02 Motion to Dismiss, Memorandum at 1-2, 7.

2 Complaint, Mercy Healthcare Ventura County v. Bateson Golden et al., No. 168140 (Cal.
Sup. Ct. 3/1997) paras. 1-2 & 13- 14(hereinafter “Mercy Healthcare Complaint”), attached to INA
10/26/02 Motionto Dismissas Ex. C. Seealso INA 10/26/02 Memorandum at 2.

¥ Amended Complaint, United Mechanical & Engineering Contractors v. Insurance Company
of North America, November 2000, No. 1554 (Phila. Ct. Common Pleas 4/19/2001)(hereinafter
“UMEC Amended Complaint”), para. 16.




Unfortunately, INA’sinitia motion and pleadings were unclear asto certain factual details and
issues such as the scope and status of the settlement of the underlying action asit relates to the relevant
parties (i.e, UMEC, EMCOR, Mercy Hedthcare and Bateson-Golden). The potential interests of other
insurerswere aso unclear, especiadly snce UMEC s Amended Complaint provides only ameager outline
of itsinsurance dispute with INA. Moreover, the UMEC Amended Complaint failsto mention therole of
EMCOR despitethereferencesto EMCOR in the policiesUMEC attached to itscomplaint. See UMEC
Amended Complaint, Ex. A (Endorsement 45, dated 2/14/95 with an effective date of 12/15/94 stating
that the named insured is amended to EMCOR Group, Inc.); Ex. C (Amendment #3 to CIPA signed by
EMCOR Group Inc.). InitsAnswer, INA outlines other insurersinvolved in the underlying dispute and
notes more specifically that the settlement fund referenced in paragraph 16 of UMEC's Amended
Complaint wasfunded by Indemnity Insurance Company of North America(“IINA”) and ACE Property
& Casudlty Insurance Company (“ACEP& C”). INA Answer to UMEC Amended Complaint, para.16.

1. ANALYSIS

A. Declaratory Judgment Actions and I ndispensable Parties

Declaratory judgment actions are frequently initiated to resolve disputes over an insurance
company’s duty to defend or indemnify an action brought againgt aninsured. HarleysvilleMutud Ins. Co.

V. Madison, 415 Pa. Super. 361,*365, A.2d 564, *566 (1992). Asthe Pennsylvania Supreme Court

recently observed, the* purpose of the Declaratory Judgments Act is*to settleand to afford relief from

uncertainty and insecurity with respect to rights, status and other legal relations.”” General Accident

Insurance Co. v. Allen, 547 Pa. 693, * 701, 692 A.2d 1089, *1092-93 (1997)(citations omitted). The

General Accident court outlined a court’s procedure for a declaratory judgment action:
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A court’ sfirst step in adeclaratory judgment action concerning insurance coverageisto
determine the scope of the policy’ s coverage. After determining the scope of coverage,
the court must examine the complaint in the underlying action to ascertainiif it triggers
coverage. If the complaint against the insured aversfactsthat would support arecovery
covered by the palicy, then coverageistriggered and the insurer has aduty to defend until
such timethat the claimis confined to arecovery that the policy doesnot cover. Theduty
to defend also carrieswith it aconditiond obligation to indemnify in the event the insured
isheld liablefor aclaim covered by the policy. Although the duty to defend is separate
from and broader than the duty to indemnify, both duties flow from a determination thet the
complaint triggers coverage.

General Accident Insurance Co. v. Allen, 547 Pa. at * 706, 692 A.2d at * 1095 (citations omitted).

Beforereaching the substantive merits, however, thereisarequirement that all indispensable partieswith
an interest in the action be joined. This flows from the Declaratory Judgment Act which provides:
General rule.-- When declaratory relief issought, all persons shall be made partieswho
have or claim any interest which would be affected by the declaration and no declaration

shall prejudice the rights of persons not parties to the proceeding.
42 Pa.C.S.A. section 7540(a).

The Pennsylvania Rules of Civil Procedure provide that the defense of failure to join an
indispensable party may not bewaived. Pa.R.C.P. 1032(a). Under Pennsylvaniaprecedent, failuretojoin

anindispensable party to adeclaratory judgment action deprivesacourt of subject matter jurisdiction. Vae

Chemical Co. v. Hartford Accident and Indemnity Company., 512 Pa. 290, *292, 516 A.2d 684, * 685

(Pa. 1986); Insurance Co. of Pa. v. Lumberman’s Mutual Casualty Co., 405 Pa. 613, *616, 177 A.2d

94, *95 (1962).*

* For ageneral discussion of declaratory judgment actions, see Howard, “Declaratory
Judgment Coverage Actions: A Multistate Survey and Analysis,” 21 Ohio N.U.L.Review 13, 18
(1994)(observing that “Pennsylvaniais perhaps the state that most stringently adheres to the mandatory
joinder requirement”).




Asthe Vale court explained:
[E]ssential to the adversary system of justice and one of the basic requirements of due
process, isthe requirement that al interested parties have an opportunity to be heard. Thus
all parties whose interest will necessarily be affected must be present on the record.
Vale 512 Pa. At *296, 516 A.2d at *688.
Consequently, Pennsylvania appellate courtswill reverseatria court that rules on the substance

of adeclaratory judgment actionwhereit lacksjurisdiction to do so. Moreover, acourt may raisethisissue

of subject matter jurisdiction suasponteif the partiesdo not raiseit. See, eq.. Erielnsurance Group v.

Cavalier, 380 Pa. Super. 601, *602 & *605, 552 A.2d 705, * 705 & * 707 (1989)(“ Finding the trial court

lacked subject matter jurisdiction over thisaction asaresult of appellant’ sfailureto join theinsureds as

party defendants, we vacate thetrid court’ s order and dismissthe action”); PIGA v. Schreffler, 360 Pa.

Super. 319, *322 n4 & *323, 520 A.2d 477, *479 & n. 4 (1987) (42 Pa.Cons. Stat.Ann. 7540
“constitutes ajurisdictional requirement with respect to joinder of indispensable parties’). The party
seeking adeclaratory judgment hasthe burden of proving that dl interested partieshave been made parties.

Moraine Valey Farms, Inc. v. Connoguenessing Woodlands Club, 296 Pa. Super. 277,*281, 442 A.2d

767, *769 (1982).

B. Threshold Choice of L aw | ssue

The parties disagree on the substantive law that should be applied in this case.
INA arguesthat New Y ork law appliesunder achoice of law analysisfocusing on New Y ork’ sgreater
interest in theinsurance policy. See 3/30/02 INA Memorandum at 2-9. UMEC arguesthat Pennsylvania

subgtantive law gpplies because that was the law the parties sdlected in one of the agreements at issue, the



Casualty Insurance Program Agreement (“CIPA™).°
In Pennsylvania, thefirst step in achoice of laws analysisisto determine whether thelaws of the

competing statesconflict. If thelawsdo not conflict, no further analysisisnecessary. Ratti v. Wheeling

Pittsburgh Steel Corp., 758 A.2d 695, * 702 (Pa. Super. 2000), app. denied, 785 A.2d 90 (Pa. 2001).
If thelaws of the relevant states conflict, then the * flexible conflictsmethodology” must be applied to
insurance contractsto determine which state hasthe most significant contacts or relationshipswith the

particular issue. Caputo v. Allgtate Ins. Co., 344 Pa. Super. 1, 495 A.2d 959, **961 (1985), citing Griffith

V. United Airlines, Inc., 416 Pa. 1, 203 A.2d 796 (1964). Seealso McCabev. Prudential Property and

Casualty Ins. Co., 356 Pa. Super. 223, 514 A.2d 582, 585-86 (1986). However, if the parties have
designated that the law of a particular state should apply to their agreement, then Pennsylvania courts

typicaly will apply that choice of law provison. See Miller v. Allstate Ins. Co., 2000 Pa. Super. 350, 763

A.2d 401, *403 (2000)(“We need not decide which state had the most significant contacts’ because
“Pennsylvanialoca rulesof law asto procedure and evidence were properly applied through the parties
choiceof law provisonintheinsurancecontract”); Restatement (Second) of Conflict of L aws, Section 187.
Applying these principlesto the narrow issue of whether al indispensable parties have been joined,
thiscourt concludesthat on theprdiminary record beforeit, Pennsylvanialaw should apply because of the
choiceof Pennsylvanialaw inthe CIPA agreement that the plaintiff invokesinits Amended Complaint.
Notwithstanding, INA stressesthree argumentsto supportitsclaimthat the CIPA choice of law

provision should not be applied, namely: (1) UMEC isnot aparty to the CIPA and thuslacks standing to

®> See 3/8/02 UMEC Memorandum at 1; UMEC Amended Complaint, Ex. B., section
7.04(A).



enforceit, (2) The CIPA’s choice of law provision applies only to the CIPA and not to the insurance
contractsinvolved in this case, (3) The CIPA does not replace or supersede the INA contract and both
contracts are entirely separate. INA 3/30/2002 Memorandum of Law at 10- 16. These, however, are
substantive issuesthat go to the merits of the parties’ dispute. 1t would be prematureto resolve these
substantiveissuesprior to adetermination of whether al indispensable parties have had an opportunity to
present their arguments. The most prudent course isto apply the choice of law provision inthe CIPA
agreement that isspecifically invoked inthe UM EC Amended Complaint to resolve thisthresholdissue by
applying its choice of Pennsylvanialaw.

Alternatively, an analysisof relevant Pennsylvaniaand New Y ork precedent suggests, ontheone
hand, that there is no conflict asto whether the other interested insurers or the named insured (i.e.,
EMCOR) areindispensable parties. However, New Y ork precedent on whether claimantsinthe underlying
action are indispensable parties to a declaratory judgment action is unclear and may conflict with
Pennsylvanialaw. Pennsylvanialaw, however, is quite clear as to the indispensability of such parties.

Intheinterest of dlarity, thisissuewill be discussed in the section addressing thejoinder of damants
Mercy Healthcare and Bateson-Golden. Asapractical matter, however, since this court concludes that
Pennsylvanialaw gpplies under the CIPA, thisareaof conflict asto the indispensability of the clamantsis
not significant.

C. EMCOR, the parent of UMEC and Signatory of the INA Policy, as an
I ndispensable Party

Pennsylvania precedent recognizesthat an insured should be joined as an indispensabl e party

where a declaratory judgment action has been brought to determine the scope of coverage. The



Pennsylvania Supreme Court in Insurance Co. of the State of Pa. v. Lumberman’s Mutual Casualty Co.,

405 Pa. 613, 177 A.2d 94 (1962), concluded that a declaratory judgment brought by one insurer against
another insurer should be dismissed for lack of jurisdiction due to failure to join the insured as an
indispensable party. Theplaintiff/insurer’ shad argued that the insured need not bejoined because the only
issue between the insurers concerned division of coverage. The Lumberman court countered that the
insured had seriousinterestsin the action for at least two reasons. (1) the claimant might obtain ajudgment
in excess of theinsured' s policy with plaintiff, or, (2) the plaintiff or defendant insurer might become
bankrupt.

Similarly, in Erie Insurance Group v. Cavalier, 380 Pa. Super. 601, 552 A.2d 705 (1989), the

Pennsylvania Superior Court dismissed adeclaratory judgment action brought by an insurance company
becauseit failed to include ether the named insured or the insured party under the policy initslawsuit. In
raising suaspontetheissue of failuretojoin anindispensable party, the Erie court explained that “ clearly
aninsured hasan interest in adeclaratory judgment action where theinsurer seeksto limit hisamount of
coverage as he doesin an action where the declaration is sought to deny coverage’ because the insured

isinterested in securing the maximum coverage. 1d., 552 A.2d at * 707. Seeaso PIGA v. Schreffler, 360

Pa. Super. 319, 520 A.2d 477 (1987)(where insurer brought declaratory judgment action to limitsits
liability towardsitsinsured tavern owner, the insured was an indispensable party to that action).
Asathreshold matter, New Y ork courts-- like Pennsylvania courts-- conclude that adeclaratory

judgment action may bedismissed for failuretojoin anindispensable party. Terner v. City of Peekskill, 124

N.Y.S.2d24,*26 (N.Y. Sup. Ct. 1953)(“thiscourt isof the opinion that it should not assumejurisdiction

of this action where these vitaly interested property owners have not been made parties’); Cadman



Memoria Congregational Society of Brooklyn, 111 N.Y.S.2d 808, **812, 279 A.D.1074, *1076 (N.Y.
App. Div. 2d Dept. 1952)(“ A court may, and ordinarily must, refuseto render adeclaratory judgment
intheabsence’ of indispensablepartieswhoseinterest may be effected thereby). TheNew Y ork Supreme
Court, Appellate Division stated that:

A declaratory judgment serves alegitimate purpose only when dl interested personswho
might be affected by the enforcement of rights and legal relations are parties.

White v. Nationwide Mutual Ins. Co., 228 A.D. 2d 940, 644 N.Y.S. 2d 590, *591 (N.Y App. Div.

3d Dept. 1996)(citations omitted).

InBelov. EmployeesMotor Corp., 240A.D.2d 527,659 N.Y.S.2d 64 (N.Y. App.Div.2d Dept.

1997), the New Y ork Supreme Court, Appellate Division for the Second Department, dismissed a
declaratory judgment action concerning insurance coverage for failure to join the insured under the policy
indispute. Asthe Bello court observed, “the plaintiff failed to name Raphadl Torres, aninsured under the
disputed policy and active tortfeasor. Thiswasan error because Torres' rights* might be equitably affected
by ajudgment inthisaction.”” Bello, 659 N.Y .S.2d at 65. See dso Whitev. Nationwide Mutua Insurance
Co., 228 AD 2d 940, 644 N.Y .S.2d 590 (N.Y. App.Div. 3d Dept. 1996)(declaratory judgment action
brought againgt insurance company by injured party is dismissed for failureto join the insured); American
Home Assurance Co. v. Employers Mutua of Warsaw, 64 A.D. 2d 563, 406 N.Y .S.2d 826, *827 (N.Y.
App.Div. 1st Dept.1978) (scope of insurance coverage should not be determined in adeclaratory judgment
action in the absence of the injured party and the insured).

INA assertsthat EM COR must bejoined as an indispensable party becauseitisanamed insured

under each insurance contract issued to University Mechanica and because INA and other insurers,



identified by INA, funded a settlement on behalf of EMCOR and UMEC. INA 10/26/2002 Memorandum
at 7. Ananalysisof the documents UMEC attachesto its Amended Complaint supports the conclusion
that EM COR Company was anamed insured under the policiesthat are the basisfor UMEC' sclaims.
Thepolicy attached asExhibit A initidly listsasitsnamedinsured “ WP, Inc.” but it subsequently contains
the following amendment dated 2/14/95:

It is hereby agreed and understood that the Named Insured under the policy isamended

to read as follows:

EMCOR, Group, Inc.

UMEC Amended Complaint, Ex. A, Endorsement # 45.
The CIPA policy attached as Ex. B to the UMEC Amended Complaint is signed by JWP, Inc. or
EMCOR’ s predecessor. Findly, the policy attached asExhibit Cto UMEC’s Amended Complaint is

entitled “ Amendment #3 to Casuaty Insurance Program Agreement Effective October 1, 1993 among

JWP, Inc. [NKA EMCOR Group, Inc.] asthe Insured.” The policy issigned by Rex Thrasher for

“EMCOR Group, Inc.” after thewords“ The INSUREDS.” See UMEC Amended Complaint, Ex. C.
Hence, under 2 of the 3 policiesthat UMEC relies upon, the named insured or signatory is EMCOR.
EMCOR must therefore be joined as an indispensable party.

UMEC countersthat INA has advanced no theory or case law “requiring that the parent company
of aninsured be joined in the subsidiary’ s coverage action.” UMEC 12/24/01 Response, para. 3, It
argues, moreover, that UMEC and not EMCOR was named as a party to the underlying action. UMEC
12/24/01 Memorandum at 9. Thisargument, however does not explain why EMCOR as an admittedly
named insured, successor ininterest to anamed insured, or signatory under the policiesthat UMEC has

relied upon initsdispute with INA would not have an interest in making sure the policy termsare honored
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by INA. Indeed, one of the substantive issues may be, as INA suggests, whether UMEC can assart clams
under policiesissued to EMCOR. On the present record, therefore, the motion should be granted for
failureto join EMCOR, anamed insured®, a successor in interest to the named /signatory insured’ or a
signatory ® under the policiesthat UMEC invokes for its coverage.
D. Plaintiff§Claimantsin the Underlying Action -- M ercy Healthcar eand Bateson-
Golden -- AsIndispensable Partiesto an I nsurance Declar atory Judgment
Action Under Pennsylvania Law
INA arguesthat the claimantsin the underlying action, Mercy Hedthcare and Bateson- Golden,
should be joined asindispensable parties. Thisargument is supported by Pennsylvania precedent. New
Y ork precedent on thisissue, however, isconflicting. Pennsylvania courts congstently hold that the plaintiff
clamants who sue an insured are indispensabl e partiesto any declaratory judgment action brought to

determine the scope of an insurer’ s coverage of theinsured. Thelead Pennsylvania case, as INA points

out, isVale Chemical Co. v. Hartford Accident and Indemnity Co., 512 Pa. 290, 516 A.2d 684 (1986).

InVae, the Pennsylvania Supreme Court dismissed adeclaratory action brought by twoinsurersof Vde

& See UMEC Amended Complaint, Ex. A INA Policy HDO G1 658789-8. Initially the
named insured on this policy’ sfirst pageis“JWP, Inc., Roya Executive Park, Six Internationa Drive,
Rye Brook, N.Y. 10573 but under endorsement #45 with an effective date of 12/15/94, the named
insured was amended to EMCOR Group, Inc. 101 Merritt 7 Corporate Park, 7th Floor, Norwalk CT
06851.

" See UMEC Amended Complaint, Ex. B Casualty Insurance Program Agreement (“insured”
islisted as “JWP, Inc. with asignature by Rex Thrasher, Director of Risk Management dated 9/8/94
on page 13 of 13).

8 See UMEC Amended Complaint, Ex. C “ Amendment #3 to Casualty Insurance Program
Agreement Effective October 1993 among JWP, Inc. [NKA Emcor Group, Inc.] astheInsured. . .
with asignature by Rex Thrasher for EMCOR Group, Inc. after the words “ THE INSUREDS on page
3of 3).
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Chemical, which manufactured DES and had been sued by an Illinois plaintiff for alegedly causing her
cancer, for faillureto join the lllinois plaintiff. The court held that thisfailureto join wasfatal and the
declaratory judgment action had to be dismissed.” The Vale court emphasized:

Our Supreme Court has consstently held that wherecdlaimsare asserted againgt aninsured,

the persons asserting the claims are indipensable partiesin a declaratory judgment action

on theissue of coverage between the insured and theinsurance carrier. Thefalluretojoin

a claimant whose interest would be affected has been held to be fatal error.
Vale 516 A.2d at *686 (quoting Pleasant Township v. Erie Ins. Co., 22 Pa. Cmwilth. 307, 348 A.2d
477, 479-80 (1975)).

Thisresult iscongstent with numerous other Pennsylvaniacasesrecognizing that plaintiff/clamants

in an underlying action areindispensable parties to a declaratory judgment action over coverage of an

insurer and its insured who has been sued by the claimant. See, e.q., Keystone Insurance Co. v.

Warehousing & Equipment Corp., 402 Pa. 318, 324, 165 A.2d 608, 611 (1960)(Failure to join

adminigtrator of wrongful death action againgt insured wasafatal defectin the declaratory judgment action
astotheinsurer’ s coverage of theinsured); Township of Pleasant v. Erielns. Ex., 22 Pa. Cmwilth. 307,
*311, 348 A.2d 477, 480 (1975)(Claimant state agencieswho brought action against Township were
indispensable partiesto declaratory judgment action brought by Township against itsinsurer). Seeaso

Richardsv. Trimbur, 374 Pa. Super. 352, 543 A.2d 116 (1988), app. denied, 522 Pa. 620, 563 A.2d

888 (1989)(suggesting that injured plaintiff in underlying action would have been indispensable party to a

° Significantly, the Vale court expressed no concern or interest in whether a Pennsylvania court
could assert jurisdiction over the Illinois resident, suggesting the in personam jurisdiction over a
particular party is not to be factored into an indispensable party analysis. See Vae, 516 A.2d at *688
(“Itisclear that if personal jurisdiction of the Illinois plaintiff could have been had, her joinder would
have given the court jurisdiction, under our Declaratory Judgment Act, to entertain this action™).
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declaratory judgment action brought by insuredsto determinethe scope of coverage by defendant insurer
if that action had not been discontinued).

A court that took a different position, Northbrook Ins. Co. v. Sanders & Thomas, Inc., 49 Pa

Cmwilth. 389, 411 A.2d 278 (1980), concluded that where PennDot sued a construction company and
engineering consulting firm for faulty construction of abridge, PennDot was not an indispensable party to
adeclaratory action brought by the construction company’ sinsurers to determine which policy covered
the claim. Thisresult is contrary to the Pennsylvania Supreme Court’ s subsequent ruling in Vale.
Moreover, the Northbrook holding may have been influenced by the Commonweal th Court’ sreluctance
to extend its jurisdiction over the declaratory judgment action by virtue of PennDot’s status as a
Commonwesalth Agency because of the general principlethat the Commonwealth should not be declared

anindispensable party unless* such action cannot concelvably be conduded with meaningful relief without

the sovereign state itself becoming directly involved.” Northbrook, 411 A.2d at *279 (citations
omitted)(emphasis added).

Unfortunately, New Y ork precedent on theindispensability of claimantsin theunderlying action
ismore complicated. INA arguesthat under New Y ork law the underlying claimants would not be

indispensable parties to this insurance coverage action. In support of this assertion, INA relieson

Clarendon Place Corp. v. Landmark Ins. Co., 182 App. Div. 2d 6, 587 N.Y.S. 2d 311 (App. Div. 1st

Dept. 1992) and N.Y .[Ins.] Law Section 3420(b)(McKinney’s2001). In Clarendon, therepresentative

of personswho died in afire brought a persona injury and wrongful deeth action against the owner of the
building, Clarendon Corporation. Clarendonthen brought adeclaratory judgment actionagaingt itsinsurers

who had disclaimed coverage. In so doing, it joined the representative of the people who had been killed
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in the action (i.e., the claimants in the underlying action). The New Y ork Supreme Court, Appellate
Division for the First Department, concluded that under the Insurance Law section 3420, the
claimant/representative of the deceased fire victims had no rights againgt the insurers unless and until a
judgment was entered againgt the insured in the underlying tort action. The Clarendon court reasoned that
section 3420% created adirect statutory claim by an injured party against the insurer of the party who
injured them provided that certain conditions were met such asafina unsatisfied judgment against the
insured. 1d., 182 A.D. at*9,587 N.Y.S. 2d at *313. Otherwise, these claimantswould haveno direct
clam againg theinsurer dueto lack of privity. From thisconclusion, thecourt madethelegp that thesetort
claimants had no standing in the declaratory judgment action because they had not satisfied the
requirements of section 3420(b)(1). Id., 182 A.D. at *9-10, 587 N.Y.S. 2d at * 313.

INA failsto acknowledge, however, that acontrary position wastaken by the New Y ork Supreme
Court, Appellate Division for the Second Department,™ in Watson v. Aetna Casudty & Surety Co., 675

N.Y.S. 2d 57, 675 N.Y.S.2d 367 (N.Y. Sup.Ct. App. Div. 2d Dept. 1998). The Watson court

1 The relevant portions of section 3420 provide:
(b) Subject to the limitations and conditions of paragraph two of subsection (a) hereof, an
action may be maintained by the following persons against the insurer upon any policy or
contract of liability insurance which is governed by such paragraph, to recover the amount of a
judgment against an insured or his personal representative:
(2) any person who, or the personal representative of any person who, has obtained a
judgment against the insured or his personal representative, for damages or injury
sustained or loss or damage occasioned during the life of the policy or contract.
N.Y.[Ins.] Law section 3420(b)(1)(Mckinney’s 2001).

' In Nap, Inc. v. Shuttletex, Inc., 112 F.Supp. 2d 369 (S.D. N.Y. 2000), the federal district
court noted the split between the departments of the New Y ork Court of Appealson thisissue. The
Nap court concluded that the Clarendon court’s analysis was more “compelling.” 1d., 112 F.Supp. 2d
at *378.
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concluded that the “ Clarendon Place Rule” was too rigid and unsupported by the statutory language:

Weread Insurance Law section 3420 asprohibiting, by itsplaintermsonly adirect cause
of action to recover money damages, and not prohibiting adeclaratory judgment action by
the plaintiff in the underlying tort action seeking adeclaration that adisclaming insurance
company owes aduty to defend or indemnify the tortfeasor.

Watson, 246 A.D.2d at *61, 675 N.Y.S.2d at *370.

The Watson court noted that leading commentators and prior precedent had recognized the
appropriatenessof adeclaratory judgment action brought by aninjured plaintiff to determinewho should
defend the action. Id., 246 A.D.2d at *62-63, 675 N.Y.S.2d at * 370 (citations omitted).

Thisconflicting precedent concerning whether theinjured plaintiff in an underlying action can
maintain adeclaratory judgment action againgt aninsurer isindirectly relevant to theissue of whether such
aclamant plaintiff must be joined as an indispensable party in adeclaratory judgment action involving
insurance coverage. At best, this precedent suggeststhat such joinder would be merely permissive. See,
eq., Liebermanv. New Amsterdam Casualty Co., 284 A.D. 1051, 135 N.Y. S. 2d 850 (1954)(action
will not be dismissed for failureto join underlying claimant but if insurer believes heisindispensable, it
shouldjoinhim). Thereis, however, New Y ork precedent suggesting that theinterestsof claimantsshould
be given special consideration.

Inat least threeNew Y ork cases, courts have ruled that plaintiff claimantsin an action underlying
an insurance declaratory judgment dispute were interested or indispensable parties to the declaratory

judgment action. In Argonaut Insurance Co. v. Occidental Petroleum, 106 Misc. 2d. 5, 430N.Y.S.2d

982 (N.Y. Sup. Ct. 1980), the Supreme Court, Niagra County concluded that aNew Y ork declaratory

judgment action by aninsurer to determinewhether it wasrequired to defend itsinsured Hooker Chemicas
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& PlagticsCorporation inapersond injury action for Hooker’ saleged dumping of wasteinto Love Cand
should not be stayed until resolution of asimilar Cdiforniaaction. The Argonaut court reasoned that only
in the New Y ork forum could the individual plaintiff/claimants be joined. As the court explained:
The question of whether or not the damage insurance carrierswill be required to pay the
judgmentsthe damage plaintiffsmay recover or whether the carrierswill be excluded from
this obligation under their insurance contractsis of paramount concern to the damage
litigants. At thistime, the ability of Hooker to shoulder the entirefinancia burdeninthe
event of atotal recovery by the damage plaintiffs is unknown.

Argonaut, 430 N.Y.S. 2d at *986-987.

In American Home Assurance Co. v. Employers Mutual Warsaw, 64 A.D. 2d 563, 406 N.Y .S.

2d 826 (N.Y. App.Div. 1978), thecourt found that both theinsured and injured plaintiff who brought an
action againgt theinsured wereindispensable partiesto adecl aratory judgment action by theinsurer seeking
adetermination of itsobligation to theinsured. The court, however, did not overrulethetrial court for
reachingthe meritswithout dismissing theactionfor failuretojointheinsured or plaintiff clamant. Findly,

in GlennsFallsindemnity Co. v. Bellinger, 142 N.Y.S.2d 401 (N.Y . Sup. 1954), theNew Y ork Supreme

Court for Oneida County concluded a judgment that had been entered in favor of an insurer in a
declaratory judgment action should be set aside for failure tojoin the infant daughter of the deceased,
because she was an indispensabl e party as beneficiary to the underlying wrongful death action.
Asapractical matter, however, the potential conflict between New Y ork and Pennsylvanialaw
astotheindigpensability of aclaimant inthe underlying actionisnot determinativein light of thiscourt’s
conclusion that Pennsylvania law applies by virtue of the choice of law provision in the CIPA.
Consequently, under Pennsylvanialaw, Mercy Hedlthcare and Bateson-Golden as claimantsin the

underlying action should be joined.
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Theingtant action isfurther complicated by afactud dispute asto the exact statusof a“ settlement”
with Mercy Healthcare that has been referenced in both UMEC’'s Amended Complaint and INA’s
Answer. InitsAmended Complaint, for instance, UMEC satesthat “ Defendant [INA] defended and paid
$637,000 to effectuate a settlement with Mercy Hedlthcare and Defendant obtained arelease of UMEC
intheUnderlying Action.” UMEC Amended Complaint, para. 16. Inresponse, INA states: “INA admits
only that it, Indemnity Insurance Company of North America(“IINA”), and ACE Property & Casudty
Company funded a settlement of the Underlying Action and obtained releases and other protectionsfor the
plaintiff.” INA Answer, para. 16.

Initsmotionto dismiss, however, INA characterized the settlement as“tentative” and funded by
INA, Zurich, IINA and Ace P & Cto protect theinterests of EMCOR and its subsidiary UMEC. It then
states that the action has not yet been settled, that the money has been held in escrow for ayear and that
the underlying matter isstill pending in California. INA 10/26/01 Memorandum at 3. INA supportsits
characterization of the underlying settlement as“tentative” with aReply Affidavit by Julie Bernard, an
employee of ACE USA, the parent of INA.*? In a subsequent affidavit filed January 7, 2002, she seeks
to “clarify” earlier affidavitsin which she had suggested that the underlying action was settled™ with the

explanation that when she submitted theearlier affidavits, “the status of the Underlying Actionwasnot at

2 See INA 10/26/01 Motion. Ms. Bernard’s 10/22/01Affidavit is attached immediately after
the Motion. In it she characterizes the settlement as “tentative.” Seeid., para. 7.

B3 See, e.q.. UMEC' s Response, Ex. 2, Affidavit of Julie Bernard dated March 20, 2001 with
acaption for the New Y ork Supreme Court in which she stated: “In November 2000, INA, IINA and
ACE P&C--in an effort to ensure the interests of EMCOR and University Mechanical were protected-
-funded the settlement of the Underlying Action on EMCOR’s and University’s behalf, and paid
$637,000.” Bernard Affidavit, para. 5.
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issue either here or in the more comprehensive insurance-coverage action pending in New Y ork” -- even
though both UMEC' scomplaint and INA’s Answer had focused on the funds expended for the settlement.
Compare Bernard 1/7/2002 Affidavit at para. 2 with UMEC Complaint and INA Answer, para. 16.
These ostens bly conflicting statements serve to undermine Ms. Bernard' scredibility. See, e.q.. Bernard
1/7/2002 Affidavit a 3 (noting that “[n]ow INA is seeking to dismissthis action on the grounds that the
Underlying Action was not settled and therefore that UMEC hasfailed to join the underlying clamants--
Mercy Healthcare and Bateson-Golden).

Rather than resorting to conflicting affidavits, to gain aclearer view of the scope and status of any
Settlement of the underlying Cadliforniaaction this court requested additiona memorandaand astipulation
about that settlement. The parties responded by submitting the following statement asto the Cdifornia
settlement:

2. Asof March 8, 2002, the Settlement Agreement has not been signed by al parties, the

settlement funds have not been disbursed out of escrow, and the Underlying Action hasnot

been dismissed.

Stipulation, para. 2, dated March 9, 2002 (Sgned by attorneysfor defendant) and Stipulation dated March
8, 2002 (signed by attorneys for plaintiff).

The stipulation signed by defense counsel attached a copy of the “Confidential Settlement
Agreement and Releasg”’ asExhibit A. Intheinterest of maintaining the confidentidity of this agreement,
the specific terms will not be discussed. What is significant for purposes of deciding whether Mercy
Hedthcare and Bateson-Golden are indispensable partiesin this action is the broad scope of the proposed

settlement. Initialy, it appearsasif anarrow settlement had been carved out just for UMEC. UMEC's

Amended Complaint stated, for instance, that $637,000 had been expended to fund the settlement and a
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release had been obtained for UMEC.* The document tendered by the defendants, however, suggests that
the settlement agreement had amore global scope and involved numerous defendantsinvolved in the
California action.

Thus, if asthe parties stipul ate, the Underlying Action has not been dismissed and atrid ispending,
the plaintiffsstill have an unsettled claim against UM EC who has not negotiated some separate peace.
I ndeed the settlement agreement itsalf providesthat the plaintiff may terminatetheagreement if therequisite
funds were not placed in escrow by December 1, 2000. Settlement Agreement, para. 1(e)(2). These
Cdlifornia claimants must therefore be joined as indispensable parties.

UMEC argues, however, that INA has made judicial admissonsthat the underlying action has
settled and it must be bound by these initia statementsinits Answer and the earlier affidavitsof Julie
Bernard becausethese congtitutejudicia admissions. UMEC 12/24/2002 Memorandum at 6. Itrelieson
both New Y ork and Pennsylvaniaprecedent. The precedent asto the binding power of judicid admissons
is not as monolithic as UMEC suggests. Moreover, it likely would not be dispositive to anon-waivable
defense such asfailure to join an indigpensable party which can be raised suasponte even by an gppellate

court. Admittedly, our Commonwealth Courtin Kaiser v. Western States Administrators, 702 A.2d 609,

*612 (Pa. Cmwlth. 1997) stated that “ our Supreme Court stated that admissions contained in aparty’ s
pleading constitute judicial admissions and cannot be contradicted by the party who has made them
regardless of the method by which he seeksto contradict his prior admission.” It then softened this

conclusion by stating that contradictions among pleadings are permitted if “the party can explain its

“ UMEC Amended Complaint, para. 16.
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contradictingaverments.” Id., 702 A.2d at *613. INA offersjust such an explanation whenit pointsout
that itsAnswer did not say that the Underlying Action had settled but merely that it had funded a settlement
of the Underlying Action and obtained releases for plaintiff UMEC. See INA Answer para. 16; INA
1/11/2002 Reply Memorandum at 4. It stated further that the monies have not been paid to any party
because the underlying action has not been settled. In thiscontext, the statementsby INA do not congtitute
binding admissions that a settlement of the underlying action was actually consummated.

E. InsurersOther than INA asIndispensable Parties

Pennsylvania precedent on the necessity of joining other insurersis not as prolific as the
Pennsylvania precedent relating to the joinder of claimants in the underlying action. Under both
Pennsylvaniaand New Y ork precedent, interested insurers have been characterized asindispensable

partiesto adeclaratory judgment action involving insurance coverage. InVae Chemica Company v.

Hartford Accident & Indemnity Co., 512 Pa. 290, 516 A.2d 684 (1986), the Pennsylvania Supreme court

concluded that adeclaratory judgment action brought by two insurance companiesasto their coverage of
their insured who manufactured DES had to be dismissed because of failureto join thelllinois plaintiffswho
had brought suit against theinsured. It also suggested, abeit in dicta, that the action would haveto be
dismissedfor failuretojoinal of Vae sother insurance companies. Inresponseto theargument that the
court should resolve the coverageissue despitejoinder of thelllinoisplaintiff sncethereweremany smilar
actions pending, the Vale court cautioned:

If thisisindeed the case, and the partieswould like to determine dl of Vae sinsurance

companies responsibilitiesinthiscase, it would haveto be dismissed becausetherecord
does not indicate that all insurance companies representing Vale have been joined.

Vale, 516 A.2d at *687 (emphasis added).
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New Y ork law takesasimilar position. In Staten Idand Hosp. v. Alliance Brokerage Corp., 137

A.D. 2d 674,524 N.Y.S. 2d 766 (N.Y. App. Div. 2d Dept. 1988), the New Y ork Supreme Coulrt,
Appellate Division, concluded that reinsurers or insurers were indispensable parties to a declaratory
judgment action brought by ahospital against the brokerswho sold the dlegedly inadequate policiesto the
hospital.

UMEC argues that insurers other than INA are not indispensabl e because under J.H. France

RefractoriesCo. v. Allgtate Insurance Co., 534 Pa. 29, 626 A.2d 502 (1993), UMEC isentitled “to select

an insurance policy for a particular year under which it seeks coverage for the samerisk.” UMEC’s

12/24/2001 Response, para. 1. Thisisan over smplication of the 1993 JH. France Refractoriesopinion

which did not deal with whether a particular insurer was an indispensable party. Theissue of an
indispensable party had been generally raised in aprior 1989 opinion in the same case, J.H. France

Refractories Co. v. Allstate Insurance Co., 521 Pa. 91, 555 A.2d 797 (1989). There the Supreme Court

observed that JH. France, amanufacturer of asbestos, had been insured by avariety of insurers over an
eleven year period. When personal injury lawsuits were filed against France, it brought a declaratory
judgment action against these insurers who had refused to defend or indemnify JH. France. Therewas
no question raised asto theindispensability of al theinsurerssince ostensibly they were dl partiesto the
declaratory judgment action. I nstead, the court focused on whether claimantswho filed actionsagainst J.H.
France after it filed its declaratory judgment action had to be included asindispensable parties. After
concluding that these post-filing claimantswere not i ndi spensabl e, the court noted that theliability issues
had goneto trial where the variousinsurance contracts could be adjudicated together because of their
basically identical language.
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In the subsequent 1993 J.H. France opinion upon which UMEC relies, the Pennsylvania Supreme
Court was not addressing the indispensability of al insurerswho had covered an insured over arelevant
period. Rather, it noted that all Sx insurershad insured JH. Francewith policiescontaining nearly identical
language and that the injuries at issue had been caused by exposure to asbestos that occurred over an
extended period time o that it was difficult to pinpoint which policy wasin effect at aprecisetimeof injury.
Inlight of the unique nature of thislatent diseaseinjury, therefore, the Superior Court adopted a“multi-
trigger” theory for determining liability among al insurers-—-which essentially meant that liability asto each
had been determined but the al ocation of damages had to be determined by some scheme. The Supreme
Court did not object to thisthreshold determination that liability for all insurers had been established; it
merely rgjected the Superior Court’ s effort to determine damages based on a“pro-rata’ divison. Since
under these facts al insurers were liable, the court in essence concluded that JH. France should be free
to choose the policy or policy under which it would be indemnified:

In other words, oncetheliahility of agiveninsurer istriggered, itisirrdevant that additiona

exposure or injury occurred at time other than when theinsurer wasontherisk. The

insurer in question must bear potential liability for the entire claim.

In keeping with this analysis, we conclude that each insurer which was on the risk
during the development of an asbestosis-related diseaseisaprimary insurer. Inorder to
accord J.H. France the coverage promised by the insurance palicies, J.H. France should

be free to select the policy or policies under which it isto be indemnified.

J.H. France, 626 A.2d at *508.

The option that the J.H. France court gave theinsured to select from among itsvariousinsurers,
therefore, was given only after the court determined the threshold liability of each insurer in light of the

unigue nature of the asbestosisinjury at issue in the underlying case. It thus came after atria had taken

22



placeto determinetheliability of eachinsurer based onacareful anaysisof al theinsurance policiesand
the nature of the asserted injury as set forth with expert testimony. None of thisproof of shared ligbility has
occurred in the present case. None of the insurance policiesimplicated here have been presented, let done
examined. It therefore would be improper and premature to allow UMEC to select only one of the
insureds as the source of its indemnification.

Unfortunatdly, the task of determining which insurers should be joined isrendered difficult by the
lack of aclear record asto which insurersareinterested partiesin UMEC saction. INA assartsthat other
insurers should bejoined, but it does not clearly identify exactly which other insurers need to be joined.
There are, for instance, discrepancies between the insurersreferenced in INA’s Answer to UMEC's
Amended Complaint and its Motion with regard to whichinsurers are interested in this action and the
rationaefor ther interest. Inits Answer, INA referencesonly two other insurers (IINA and Ace P& C)
as“funding asettlement” on behdf of UMEC. See Answer para. 16. Initsmotion, however, it assertsthat
the insurer Zurich must also bejoined because it funded the settlement. INA 10/26/01 Motion, para. 3.
Inits supporting memorandum INA addsanew insurer, CNA, asan indispensable party because its

policy was at risk during the “relevant” period which has yet to be clearly defined.

> INA 10/26/01 Memorandum at 4. A first step in defining the period at issue would be the
complaint filed in the underlying action. See INA 10/26/01 Motion, Ex. C, Complaint, Mercy
Healthcare Ventura County v. Bateson- Golden et a., No.| 163140 (Cal. Superior Court). There
plaintiff Mercy Healthcare sued Bateson-Golden, a Californiajoint venture that functioned as a general
contractor. Mercy Healthcare Complaint, para. 1-2. Mercy Healthcare also sued a number of other
entitiesin their individual capacities and as members of the Bateson-Golden joint venture as well as an
architectural firm, electrical engineer and various “Does 1 through 100" that were agents of the named
defendants. Mercy Healthcare Complaint, paras. 3-10. Interms of setting the time frame at issue, the
Complaint alleges that plaintiff entered into a contract with Bateson Golden in or about 1989 for the
construction of a hospital.Mercy Healthcare Complaint, para. 13. Bateson Golden subsequently filed

23



One solution to this conundrumisto focus precisely on the allegations of UMEC' s Amended
Complaint to determinewnhichinsurerswould beindispensableastoitsclams. InitsAmended Complaint,
UMEC statesthat defendant INA “defended and paid $637,000 to effectuate a settlement with Mercy
Hedlthcare and defendant obtained arelease of UMEC in the underlying action.” INA contended in its
Answer that it was not the only insurer to fund this settlement but that Indemnity Insurance Company of
North American and ACE Property and Casualty Insurance Company had contributed as well. INA
Answer, para. 16. As previoudy discussed, UMEC and INA have submitted a stipulation on thisissue.
It statesthat ACE American Insurance Company and ACE P & C contributed to the settlement fund which
was referenced in UMEC' samended complaint. Somewhat enigmatically, it also satesthat Zurich dso
contributed to the escrow settlement fund for the underlying matter. See Stipulation, paras. 3& 4. The
stipulation doesnot indicatethat INA helped fund this settlement, although INA statesthat it did soinits

Answer to UMEC’s Amended Complaint. INA Answer at para. 16.

cross clams against UMEC and JWP asits successor in interest in June 1997. Bateson-Golden Cross
Complaint, para. 7, attached as Ex. C. to INA 10/26/01 Motion. The cross complaint alleges that
UMEC executed a written subcontract with Bateson-Golden dated September 1, 1989 to perform
mechanical subcontract work. Cross Complaint, para. 26. The period at risk , therefore, at its
broadest would seem to extend from 1989 to 1997. This might be clarified depending on when
construction actually began.

The parties were unabl e to stipulate as to the “relevant period.” Rather, in the stipulation they
submitted they stated:

5.UMEC contends that the relevant period at issue in the Underlying Action is September 1989

through March 2002, and that the relevant period at issue in this insurance coverage action is

June 1997 through November 2000.

6. INA contends that the relevant period at issue in this insurance-coverage action runs from

October 1, 1988 through the present. Stipulation filed 4/16/02 at paras. 5 & 6.
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Hence, at aminimum, ACE P & C* should be joined as a party because of itsinterestsin the
settlement fund outlined in the UMEC Complaint and stipulated to by the parties. If Zurich funded the
settlement on UMEC' sbehdlf, it, too, should bejoined. Moreover, asthelitigation progresses, it may be
determined that other insurers have an interest in this dispute because their policies were at risk during the
relevant period. Then, they too may have to be joined as indispensable parties since as previously
discussed the issue of failure to join indispensable parties may be raised at any time.

Conclusion
For thesereasons, UMEC’ s Complaint will be dismissed without prejudicefor lack of subject

matter jurisdiction dueto afailuretojoin indispensable parties. See, e.g., Damicov. Royd Ins. Co., 383

Pa. Super. 239, *241, 556 A.2d 886, * 887 (1989)(where court concludesthat an indispensable party
wasnot joined, it properly dismissed the action without prejudice, thereby permitting the plaintiff to reassert
the action in another lawsuit but without affecting the finality of the order).

The court will enter a contemporaneous Order in accord with this Opinion

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.

18 The parties also stipulate that checks for the settlement fund were drawn on the accounts of
ACE American Insurance Company as well as on ACE Property and Casualty Insurance Company.
See Stipulation at para. 3. INA, however, failsto request joinder of ACE American Insurance
Company. See INA 10/26/01 Motion, para. 3 and Memorandum at 6; INA 3/9/02 Memorandum at
3&8.
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