IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION

UNITED STATES FIRE INSURANCE COMPANY, : February Term, 2000
Plaintiff
: No. 3986
V.
: Commerce Program
AMERICAN NATIONAL FIRE INSURANCE COMPANY,
Defendant : Control Numbers
040480 and 040621
ORDER

AND NOW, this 8th day of July 2002, upon consideration of: (a) the Motion for Summary
Judgment of third party defendant, Liberty Mutual Fire Insurance Company, the opposition to it of
defendant/third-party plaintiff, American National Fire Insurance Company, and (b) the Motion for
Summary Judgment of the defendant/third-party plaintiff (American) and the response in opposition of
plaintiff, United States Fire Insurance Company, the respective memoranda, al other matters of record,
and in accord with the Opinion being filed contemporaneoudy with this Order, it ishereby ORDERED
and DECREED asfollows:

a TheMoation of third party defendant, Liberty Mutud Fire Insurance Company isGranted;

and

b. The Motion of defendant, American National Fire Insurance Company is Granted.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.



IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION

UNITED STATES FIRE INSURANCE COMPANY, : February Term, 2000
Plaintiff
: No. 3986
V.
: Commerce Program
AMERICAN NATIONAL FIRE INSURANCE COMPANY,
Defendant : Control Numbers
040480 and 040621

OPINION

Albert W. Sheppard, Jr., J. et s July 8, 2002

Third party defendant, Liberty Mutua Fire Insurance Company (“Liberty”), hasfiled aMotion for
Summary Judgment (“ Liberty’ sMotion”), seeking judgment on the damsof defendant, American Nationd
FireInsurance Company (“American”). American, inturn, hasfiled aMotion for Summary Judgment
(“American’ sMotion™) seeking judgment on theclamsof plaintiff, United States Fire Insurance Company
(“U.S. Fire”).

For the reasons discussed, both Motions are granted.



BACKGROUND

INn 1995, I.A. Construction Company (“1.A. Construction”) was operating asasubcontractor of
James J. Anderson Construction Company, Inc. (“Anderson”). Under the contract between |.A.
Construction and Anderson (“ Subcontract”), 1.A. Construction wasresponsiblefor providing $1 million
inpersond injury insurance and defending Anderson against any claimsthat arosefromwork carried out
by I.A. Congruction. Tofulfill itsobligationsunder the Subcontract, I.A. Construction purchased aprimary
insurance policy with a limit of $2 million per occurrence from Liberty (“Liberty Policy”).! I.A.
Construction also purchased an excess policy with alimit of $20 million per occurrencefrom American
(“American Policy”). Under the American Policy, I.A. Construction was obliged to give notice to
American “[w]henever it appear[ed] that an occurrence, claim or ‘suit’ [was] likely to involve’ the
American Policy. Def. Ex. E UmbrellalV.C.1.2

On June 6, 1995, Keith VVoiro, an employeeof 1.A. Construction, wasinjured at the American
congtruction site. When Voiro filed suit against Anderson on May 10, 1996, Anderson tendered its

defenseto I.A. Congtruction. 1.A. Construction, in turn, contacted Liberty, which provided the defense

! More specifically, the Liberty Policy was purchased by COLAS, Inc. (“COLAS’), |.A
Construction’s parent corporation.

2 Neither the American Policy nor the Liberty Policy has agoverning law provision. Because
all relevant events occurred in Pennsylvania and both parties rely exclusively on Pennsylvanialaw, the
court will apply Pennsylvanialaw.

% Voiro v. PECO Energy and James J. Anderson Constr. Co., C.P. Phila. May 1996, No.
1035 (*Voiro Action”).




for Andersonin accordancewith the Liberty Policy’ sblanket additional insured provision.* American
dlegesthat Liberty was aware of the American Policy and had information by March 6, 1998 that liability
in the Voiro Action could exceed $2 million, but did not contact American until September 4, 1998.

The Voiro Action settled for $4.8 million on November 17, 1998, with Anderson’s share
amounting to $4.0 million. Liberty paid $2.0 million toward the V oiro settlement, but American refused
to contribute, claiming that I.A. Construction had not notified it of the VVoiro Action or permitted it to
participate in that defense.

Because of American’ srefusal, Anderson’ s primary and excessinsurers agreed to provide the
remaining $2.0 million to completethe Voiro Action settlement (“ Settlement”).> U.S. Fire subsequently
brought thisaction against American to recover theamount of its contribution under breach of contract and
equitablesubrogation theories. American filed ajoinder complaint, which joined Liberty and sought a
declaratory judgment holding that Liberty issoldly liable, liable over to American by way of contribution
and/or indemnity and/or isjointly or severaly liable with American.

On April 6, 2001, thiscourt issued an order denying aLiberty motion for summary judgment and
anopinion (“April Opinion”) explainingitsreasons.® Liberty arguesthat additiona information presents

new grounds for granting summary judgment in its favor.

* Anderson met the criteriafor an “insured” under the Liberty Policy. See Liberty’s
Memorandum Ex. E.

®> Anderson’s primary insurer was Pennsylvania Manufacturers’ Association Insurance
Company, whileits excess insurer was United States Fire Insurance Co. (“U.S. Fire”).

® The April Opinion may be found at 53 Pa. D. & C.4th 474 (2001).

3



DISCUSSION

Liberty has provided sufficient groundsto distingui sh the present posture of thismatter from that
addressed in the April Opinion. Accordingly, Liberty’s Motion is granted.

Similarly, U.S. Frefailsto confront the argumentsin American’ sMotion, and that Motion, too, is
granted.
l. Liberty IsEntitled to Summary Judgment on American’s Claim Against it

Liberty urgesthat severa occurrencesand changed circumstancessincethe April Opinion render
summary judgment appropriate now. After careful consideration, the Court agrees.

Inthe April Opinion, the Court found that Liberty potentially owed American adirect duty of

notification. TheCourt first cons dered American Centennia |nsurance Co. v. Warner-L ambert Co., 681

A.2d 1241 (N.J. Super. Ct. Law Div. 1995), in which the New Jersey Superior Court examined the
ligbility of aprimary insurer that failed to give notice to an excess carrier of apending clam that ultimately
implicated the excesspalicy. After reviewing the* distinctive’ and* uniquerdationship” inwhich “theexcess

insurer relies upon the primary carrier to act in good faith in processing clams,” the American Centennia

court the court held that thisdirect duty of good faithimposeson aprimary insurer an obligation to notify
an excess carrier, when known, if it reasonably appearsthat exposure may exceed the primary limit. 1d.
at 1246. Inreaching this conclusion, the court analyzed and gave strong consideration to the Guiding
Principlesfor Primary and Excess Insurance Companies (“Principles’), aset of guideines promulgated by

the insurance industry in 1974.



The ultimate holding in the April Opinion was based in substantial part on American Centennial:

Thiscourt concludesthat American Centennid ispersuasive. While Pennsylvaniacourts
have not endorsed the concept of direct primary/excessinsurer duties expressy, they have
shown concern regarding the skewed rel ationship between the primary and the excess
insurance carrier. See, e.g., PhysiciansIns. Co., 167 Pa. Commw. at 500, 648 A.2d at
616 (noting that “[t]he insuranceindustry haslong recognized the unsatisfactory nature of
the relationship between primary and excess carriers’); E.B. Washburn Candy Corp., 373
Pa. Super. at 485, 541 A.2d a 774 (noting the conflict of interest between aprimary and
an excessinsurer). Thisimbalanceisnot rectified if the excessinsurer islimited to clams
based on equitable subrogation.

Moreover, the rationa e supporting thistheory is sound. Among the primary insurer, the
excessinsurer and theinsured, only the primary insurer has both the information concerning
the claim and the expertise necessary to evaluate that information and to determineif the
excesspalicy islikely to beimplicated. Asthe American Centennia court astutely noted,
in the absence of a direct duty, the excess insurer's risk will increase, leading to a
corresponding rise in excess insurance premiums. Cf. Physicians Ins. Co., 167 Pa.
Commw. at 500, 648 A.2d at 616 (noting that, “[b]ecause of its less frequent exposure,
the excess carrier generally chargeslower premiums’). Accordingly, Pennsylvanialaw
supports and is best served by the principle that a primary insurer that is aware of an
excess policy bearsthe responsbility for notifying the excessinsurer that itspolicy may be
implicated.

53 Pa. D. & C.4th at 489-91 (footnotes omitted).
Liberty initidly contends that, under the facts exposed in discovery, it did not owe adirect duty to
notify American of theVoiro Action. Thisconcluson isbased on anumber of factors, including the dleged

irrelevance of American Centennia and the Guiding Principles, and instructionsin the various Policy

documents regarding notice to excess insurers.

Liberty first asserts that American Centennid isnot binding or persuasivefor two primary reasons.

Unlike the partiesin American Centennial, neither Liberty nor Americanisasignatory to the Guiding

Principles. In addition, the American Centennia court focused on the primary insurer as being more

knowledgeablethan theinsured, while Liberty has produced evidenceto show that Anderson was kept



informed of dl developmentsintheVoiro Action. While American concedesthat neither it nor Liberty has
signed the Guiding Principles, the comparative knowledge of Liberty and Andersonisnot something that
the court is comfortable resolving on amotion for summary judgment. Accordingly, the distinctions Liberty

has drawn between the instant case and American Centennial are not controlling.

Totheextent that the Court relied on the Guiding Principles as separate from American Centennid,

Liberty arguesthat they areneither binding nor rlevant. Asmentioned supra, neither Liberty nor American
wasaparty tothe Guiding Principles. However, “[f]or themost part, the Guiding Principlesrelating to the
primary insurer’ s conduct reflect the present state of thelaw in most jurisdictions.” Michael M. Marick,

ExcessInsurance: An Overview of General Principlesand Current Issues, 24 Tort & Ins. L.J. 715, 741

(1989). Seedso United StatesFirelns. Co. v. Nationwide Mut. Ins. Co., 735 F. Supp. 1320, 1324-25

(E.D.N.C. 1990) (finding that the Principles “set forth the general standards of insurance practice”);

General Acc. Ins. Co. v. New York Marine& Gen. Ins. Co., 727 A.2d 1050, 1054-55 (N.J. Super. Ct.

App. Div. 1999) (“[ T]he duty owed an excesscarrier fromaprimary carrier isidentical to that owed to
theinsured” and “is established by industry custom.”). This gives the Guiding Principles a potentid

relevance independent of American Centennia and the Parties’ accession thereto. In the absence of

evidencethat the Guiding Principlesdo not reflect the prevailing sentiment in theinsurance world, the court
is hesitant to discount them so readily.

Liberty points out that in Baen v. Farmers Mutua Firelnsurance Co., 723 A.2d 636 (N.J. Super.

Ct. App. Div. 1999), the court found the Guiding Principles unpersuasive because there was no evidence
that the relevant insurers had agreed to them. 1d. at 642-43. However, this has not consi stently been the

case. InUnited States Fire Insurance Co., for example, the district court found the Guiding Principles




binding on the defendant even though it had not signed them. 735 F. Supp. at 1324-25. Moreover, ina
casethat followed Baen, theNew Jersey Superior Court held that the duty that flowsto an excesscarrier

from aprimary carrier “is established by industry custom.” Genera Acc. Ins. Co. v. New York Marine

& Gen. Ins. Co., 727 A.2d 1050, 1054-55 (N.J. Super. Ct. App. Div. 1999). Thus, the Guiding
Principles may apply to the instant dispute even if American and Liberty did not sign them.

Where American’ sclamsfater isin thelanguage of the agreementsamong the variouspolicies.
Liberty pointsto the specid servicing instructions (* Instructions”) connected with the Liberty Policy that
required Liberty to contact COLAS, not American, regarding excess notification requirementsand not to
send excess notification lettersto any excesscarrier. Thereislittle doubt that Liberty complied with the
Instructions, as the record is replete with evidence that Liberty contacted COLAS regarding excess
insurance severd times, beginningin October 1997, and suggested derting American. This, Liberty argues,
relievesit of any direct notification obligationsit could potentially have had.

The Court isuncertain thet thisa onewould be sufficient to rdieve Liberty of the duty of naotification
it owedto American. However, thisassignment of responsibility isconfirmedinthe American Policy. The
Conditions section of the American Policy states that:

2. Whenever it appears that an occurrence, claim or “suit” islikely to involve this policy:

a You must seeto it that we are notified promptly of an “occurrence.”
Def. Ex. EUmbrellalV.C.1 (emphasisadded). “You’ isdefined as*the Named Insured shown in the
Declaration,” i.e.,, COLAS, Inc. Def. Ex. EUmbrellaPreamble. Thisimposestheduty of notification on
COLAS and implies American’ s consent in the reassignment of Liberty’ sduty of notification. Assuch,

thereissufficient evidencethat Liberty’ s obligations are pinned on Anderson and that American cannot



maintain aclaim against Liberty based on adirect duty of notification.

Likewise, the primary insurer subrogation theory set forth in Sequoia Insurance Co. v. Royal
Insurance Co., 971 F.2d 1385 (9" Cir. 1992), isinapplicable here. Under the primary insurer subrogation
theory, “aprimary insurer is, in effect, subrogated to the insured’ s clamsand thus assumestheinsured's

obligation to notify the excess carrier according to theterms of the excesspolicy.” United StatesFire, 53

Pa. D. & C.4th at 493 (citing Sequoialnsurance Co.). However, asLiberty correctly pointsout, courts

typicaly apply thistheory when it isinvoked by an excessinsurer asa defense to aprimary insurer’s

equitable subrogation claim. See, .., Sequoia Insurance Co. Because Liberty has not stepped into
Anderson’ s shoesto assert aclaim against American, it would be improper to alow the primary insurer
subrogation theory as a sword when it ismeant to function asashield. Thus, Liberty’s Motion must be
granted.
. American IsEntitled to Summary Judgment Against U.S. Fire

As acounterpart to Liberty’s Motion, American has filed a motion for summary judgment
(“American’ sMotion”), which demands summary judgment on U.S. Fire sclamsagainst it. American
clamsthat, regardless of who wasresponsiblefor providing notice of the Voiro Action, thelate notice
pregjudiced it as amatter of law. Asasecondary argument, American asserts that coverage under the
American Policy was never triggered and that it therefore has no coverage or payment obligations.

1. American HasFailed to Show That It Suffered Preudicefrom the Delayed Notice.
Thus, It WasNot Entitled to Regect Voiro Action Coverage asa Matter of Law.

As set forth in Brakeman v. Potomac Insurance Co., 472 Pa. 66, 371 A.2d 193 (1977),

Pennsylvaniaemploys atwo-prong test to determine whether late notice permits an insurance company to



reject an otherwise legitimate claim:

[W]eareof the opinion that the law established by our prior decisionsrdativeto the effect
of aclausein aliability insurance policy requiring the giving of notice of accident to the
insurance company “as soon as practicable” has been too restrictive and should be
changed. Wetherefore hold that where an insurance company seeksto berelieved of its
obligations under aliability insurance policy on the ground of late notice, the insurance
company will berequired to prove that the notice provision wasin fact breached and that
the breach resulted in prejudice to its position.

472 Pa. at 76-77, 371 A.2d a 198 (emphasis added). Courts have applied this test to the conduct of

primary and excessinsurersalike. See, e.q., Trustees of the Univ. of Pa. v. Lexington Ins. Co., 815F.2d

890, 898 (3d Cir. 1987) (extending Brakeman rule to insurance policies between sophigticated parties).
Thus, American must show that the notice provision was breached and that it suffered prejudice asaresult
of the breach.

Thenotice provisioninthe American Policy requires COLASto notify American “promptly” of
an occurrence “[w]henever it gppearsthat an occurrence, clam or ‘suit’ islikely to involve’ the American
Policy.” Def. Ex. EUmbrelalV.C.1. However, American did not recelvetherequisite“ prompt” notice.
The evidence shows adelay of no less than six months between the realization that excess insurance
coverage was implicated and notification of American. This, along with other events established by
American, is sufficient to establish a breach of the notification provision.

Itismoredifficult for American to show prgudiceinthe context of amation for summary judgment.
In general, “[w]hether and under what circumstances prejudice can be granted as a matter of law isa

contested issuein Pennsylvania.” Hyde Athletic Indus., Inc. v. Continental Cas. Co., 969 F. Supp. 289,

300 (E.D. Pa. 1997) (citationsomitted). Americanfirst arguesthat “ prejudice exists asamatter of law

wherenoticeisfirst given when theinsured' sliability isafait accompli.” Def. Mem. 6 (citing United Nat'|



Ins. Co. v. Admiral Ins. Co., Civ. No. 90-6725, 1992 WL 210000, (E.D. Pa. Aug. 19, 1992)).

However, each of thefirst set of cases American citesinvolvesmore than merdly late notice and deelswith
adituation where the underlying action was settled prior to notifying the excessinsurer. See, ., United
Nat'l Ins. Co., 1992 WL 210000, at *6 (holding that excessinsurer was prejudiced as a matter of law
whereit did not receive notice of claim after theliability of insured had been determined by settlement);

Clemente v. Home Ins. Co., 791 F. Supp. 118 (E.D. Pa. 1992) (holding that excess insurer was

prejudiced as a matter of law when it did not receive notice until three months after suit was settled).

American’ sfocuson Metal Bank of America, Inc. v. Insurance Co. of North America, 360 Pa.

Super. 350, 520 A.2d 493 (1987), isequally inappropriate. There, theinitia noticeto the insurer was
accompanied by a description of a settlement arrangement that had been all but consummated, thus
depriving theinsurer of itsright to participatein meaningful settlement discussons. Intheingtant case, U.S.
Fire assarts that American received notice of the Voiro Action as early as September 3, 1998, but chose
not to participate in settlement discussionsin October and November 1998. Pl. Mem. 5-6. American’s
decisgon not toinvolveitsdf in these discussions, if established, would be sufficient to distinguish this case
from Metad Bank. Similarly, Hyde Athletic Industries, Inc. isdistinguishable because theinsurer did not

receive notice until after settlement negotiationsfailed andthetrial had begun. See also Championv.

Chandler, Civ. No. 96-CV-7263, 1999 WL 820460 (E.D. Pa. Sept. 29, 1999) (finding prejudice as a

matter of law where default judgment had already been entered against the insured).’

" American also cites Greyhound Corp. v. Excess Insurance Co., 233 F.2d 630 (5" Cir.
1956). In Greyhound Corp., the court focused on the fact that the notice to the insurer came less than
four weeks before trial was to begin and did not allow the insurer adequate investigation and decision
making time. Even if the Court were to treat Greyhound Corp. as binding, American has failed to
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American’s claim that it suffered prejudice as a matter of law is further undermined by the
circumstances of thiscase, asU.S. Firelaysthemout. U.S. Firealegesthat American’sclaims adjuster
did not even begin hisinvestigation until one month after receiving notice. Fl. Ex. | 82-83. American then
failed to attend severa key meetings and conferencesin the Voiro Action, and refused the settlement
conferencejudge soffer to delay trial onemonth to give American moretimetoinvestigate. Pl. Mem. 6;
M. Ex. | 139-40; Ex. N. Moreover, U.S. Fire' s expert states that American handled the Voiro Action
improperly and “was not prejudiced by any delay inthenotice of thisclaim in their ability to investigate the
factsand circumstances of thisclaim or to evaluate theliability of theirinsured.” Pl. Ex.O 1. Accordingly,
the Court will not grant American summary judgment based on lack of notice and resulting prejudice.

2. American Has Demonstrated the I napplicability of the American Policy to the
Voiro Action.

American next arguesthat the American Policy was never triggered because the coverage available
under the Liberty Policy was never exhausted. Because it had no obligation that could be covered,
American asserts, U.S. Firemay not invoke the doctrine of equitable subrogation. U.S. Fire suppliesno
convincing response to this argument, requiring that American’s Motion be granted.

Under Pennsylvanialaw, an excessinsurer may betreated asthe insured’ ssubrogee through the
doctrineof equitable subrogation. Thisequitable doctrineis“ameansof placing the ultimate burden of a
debt upon the onewho in good conscience ought to pay it, and isgenerally applicable when one pays out

of his own funds a debt or obligation that is primarily payable from the funds of another.”

adduce evidence to establish that the time between the notice and the scheduled V oiro Action trial date
was insufficient and prejudiced it as a matter of law.
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High-Tech-Enters., Inc. v. General Accident Ins. Co., 430 Pa. Super. 605, 609, 430 A.2d 639, 642

(1993) (citation omitted). To sustain aclaim based on equitable subrogation, the excessinsurer cum
subrogee must establish five elements:

(1) The clamant paid the creditor to protect its own interests;

(2) The claimant did not act as a volunteer;

(3) The claimant was not primarily liable for the debt;

(4) The entire debt has been satisfied; and

(5) Allowing subrogation will not cause injustice to the rights of others.

Tudor Dev. Group Inc. v. United States Fidelity & Guar. Co., 968 F.2d 357, 361 (3d Cir. 1992) (citing

United States Fiddlity & Guar. Co. v. United Penn Bank, 362 Pa. Super. 440, 524 A.2d 958 (1987)).

Implicit in this test is the assumption that there is a debt that must be covered.

American first assertsthat U.S. Firewas not acting to cover American’ sobligation in the Voiro
Action because the American Policy was never triggered and American therefore had no debt to be
satisfied. The Subcontract obligated I.A. Congtruction to secure $1 millionin commercia generd liability
persond injury insurance, and the Liberty Policy limits coverageto “thelimits of insurance required by the
written agreement, but in no events exceeds either the scope of coverage or thelimits of insurance provided
by” theLiberty Policy. Fl. Ex. D at LM USFIRE 0000087. Although Liberty’scontributiontotheVoiro
Action settlement totaled $2 million, i.e., thefull amount of the Liberty Policy, American arguesthat any
amounts exceeding $1 million were not required by the Liberty Policy. Becausethelimitsof the Liberty
Policy were not properly fully exhausted, it concludes, the American Policy, which provided coverage

once the limits of the Liberty Policy had been reached, was never implicated.?

8 American’ s digression into whether Liberty acted as a volunteer misses the point. The proper
guestion is not whether the underlying insurer contributed to a settlement voluntarily, but rather whether
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Ultimately, the Court agreeswith American. Thereisnoindication that Liberty had any obligation
to pay more than $1 million toward the Voiro Action settlement. Liberty’s own documents and the
testimony of Liberty’ sown employeesbearsthisout. Although Liberty directed that Andersonwasentitled
to $2 million in coverage, Liberty has supplied no basis or reasoning for thisdecison. Def. Ex. LL 92-93,
97.

Becausethe$2 millionlimit of the Liberty Policy wasnever reached, American’ sobligationsunder
the American Policy, an excess insurance policy, were never implicated:

[E]xcessinsurersare not liable merely because of the occurrence of aninjury within the

scopeof thepolicy. Instead, an excessinsurer’ sliability arises(or is“triggered”) only after

theinsured has exhausted the limits of itsprimary insurance. Occidentd Fireand Cas. Co.

of North Carolinav. Brocious, 772 F.2d 47, 54 (3d Cir.1985). In other words, unlike

theprimary insurer, thereisacondition precedent to the excessinsurer’ sliability, i.e., the

exhaustion of the primary insurance. Thus, in order to prevail on thisissue, the plaintiff

must establishthat it has exhausted thelimits of each of the primary policieswhichwerein
effect . . . before this Court can hold that each of the excess policies have been “triggered”.

Generd Refractories Co. v. Allgtate Ins. Co., Civ. No. 89-7924, 1994 WL 246375, a *4 (E.D. Pa. June

8, 1994). Accordingly, American had no coverage obligation and thus can owe no debt to U.S. Fire.
U.S. Fire sresponsetothisclamisunpersuasive. Essentialy, U.S. Firearguesthat Liberty acted
pursuant to the Blanket Additional Insured provisioninthe Liberty Policy that defined an*insured” as

encompassing an entity “for whom you have agreed to provideliability insurance.” Pl. Ex. F. U.S. Fire

the subrogee, in this case U.S. Fire, acted as avolunteer. See also High-Tech-Enters., Inc., 430 Pa.
Super. at 610, 635 A.2d at 642 (“ The doctrine of subrogation will not be invoked to protect mere
volunteers.”); United States Fidelity & Guar. Co., 362 Pa. Super. at 451, 524 A.2d at 963 (“ The
equitable doctrine of subrogation is grounded in the principle that, when one, not a volunteer, pursuant

to an obligation, fulfills the duties of another, heis entitled to assert the rights of that other against athird

party.”).
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then submitsthat, because Anderson acted pursuant to the Blanket Additional Insured provision, it was
entitled to thefull $2 million Liberty Policy coverage.® The court questions the wisdom of thisapproach.
Thereislittledoubt that the$1 millioninsurance obligationin the Subcontract, combined with the provision
intheLiberty Policy limiting coverageto that amount, could insulate Liberty from damagesin excessof $1
million. To extend coverage up to $2 million would, in effect, ignore the contractud provisionsbargained
for by the parties. Thisthe court should not do. Based on this reasoning, the court concludes that
American is entitled to summary judgment on U.S. Fire's claim against it.°
CONCLUSION

Because American, Anderson and Liberty’ scontractual dealingseffectively eliminated Liberty’ s
direct duty to notify American of theVoiro Action, Liberty’ sMationisgranted, and the clamagaing them
is dismissed.

Similarly, U.S. Fire hasfailed to demonstrate how theLiberty Policy’ s coverage was properly
exhausted and how the American Policy wasimplicated. 1ntheabsenceof aconvincing argumentinthis
regard, the court must grant American’ sMotion and enter summary judgment against U.S. Fireonitsclam.

BY THE COURT:

ALBERT W. SHEPPARD, JR., J.

° Notably, U.S. Fire does not propose that the limit of the Liberty Policy as applied to
Anderson was $1 million and that Liberty’s payment of this amount in connection with the Voiro Action
settlement exhausted the limits of the Liberty Policy. The court will refrain from considering this
potentially persuasive argument sua sponte.

19n the event that U.S. Fire has additional reasons to support the continued prosecution of it
claim, the court would be willing to entertain a motion for reconsideration.
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