IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION

AXCAN SCANDIPHARM, INC,, : OCTOBER TERM, 2002
Maintiff, : No. 2167
V. : Commerce Program
AMERICAN HOME PRODUCTS, and : Control No. 032864
EURAND INTERNATIONAL, Sp.A.
Defendant.
ORDER

AND NOW, this 22nd day of July 2003, upon consideration of defendants Preliminary

Objectionsto plaintiff’s Amended Complaint, the responsein opposition, the respective memoranda, all

other mattersof record, after oral argument and in accord with the contemporaneous Opinion being filed

of record, it is ORDERED that defendants' Preliminary Objections are Sustained, in part, and

Overruled, inpart. Count I11 and Count V of the Amended Complaint, and plaintiff’ sdemand for punitive

damages and for attorneys' fees (as compensatory damages for breach of contract) are dismissed.

It is further ORDERED that the plaintiffs' Motion to Compel discovery is Granted. The

requested depositions may be taken.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.



IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION

AXCAN SCANDIPHARM, INC,, : OCTOBER TERM, 2002
Plaintiff, : No. 2167
V. : Commerce Program
AMERICAN HOME PRODUCTS, and : Control No. 032864
EURAND INTERNATIONAL, Sp.A.
Defendant.
OPINION
Albert W. Sheppard, Jr., J. et July 22, 2003

Presently beforethe court arethe Preliminary Objections of defendants, American Home Products
and Eurand International, S.p.A. (collectively “ AHP”), to the Amended Complaint of plaintiff, Axcan
Scandipharm, Inc. (* Scandipharm™).

l. STATEMENT OF FACTS'

Pursuant to several written agreements, Scandipharm was licensed to distribute certain
pharmaceuticals manufactured by AHP (the* License Agreement”). In earlier federal court litigation
Scandipharm was sued by third partiesfor patent infringement for distributing AHP' s pharmaceuticals
(“Patent Litigation™). In accordance with the provisions of the License Agreement, AHP assumed
responsibility for defense of the Patent Litigation and eventually entered into a settlement agreement

resolvingit (“ Settlement Agreement”). AHP paid some$24 millioninlega feesand settlement cogtsinthe

! The following facts are either undisputed or, where disputed, are taken from plaintiff’s
Amended Complaint.



Patent Litigation (* Patent Settlement Amounts’). In the Settlement Agreement, AHP agreed not to seek
contribution or reimbursement from Scandipharm for the Patent Settlement Amounts.?

Inunrelated actions, other third parties brought product liability clamsagainst Scandipharmand
AHP with respect to AHP s pharmaceuticals. Asaresult, AHP brought claimsagainst Scandipharm for
indemnification based on the provisons of the Licensng Agreement. Theindemnification damswerefiled
inthiscourt in aseparate action, and AHP and Scandipharm agreed to arbitrate them before Judge Gafni
(“Indemnification Arbitration”) pursuant to awritten arbitration agreement (“ Arbitration Agreement”). In
the Indemnification Arbitration, AHP opposed the dismissal of itspromissory estoppe claim by asserting
that the Patent Settlement Amounts are part of its reliance damages with respect to that claim.

Scandipharm brought the present action claiming, among other things, that under theexpressterms
of the Settlement Agreement, AHP is not entitled to recover the Patent Settlement Amounts from
Scandipharm. AHPfiled Preliminary Objections claiming that all of Scandipharm’sclaimsshould be
arbitrated, and that the fraud and abuse of process claims and requests for punitive damages and attorney's
fees should be dismissed.

Subsequent to thefiling of the Preiminary Objectionsin thisaction, Judge Gafni ruled that hedoes
not have jurisdiction in the Indemnification Arbitration to decide AHP s claim to recover the Patent
Settlement Amounts. AHP represented at oral argument before this court that it does not intend to gpped

Judge Gafni’ s ruling; thus, this court may treat that ruling as afinal order.

2 There may be grounds for treating the legal fees and settlement amounts differently under the
terms of the Settlement Agreement, but for purposes of deciding these Preliminary Objections the
Court can view them as one.



. PRELIMINARY OBJECTIONS

A. Scandipharm’s Claims Are Not Arbitrable.

AHP arguesthat dl of Scandipharm’sdamsshould be heard by Judge Gafni in the Indemnification
Arbitration contending that they are covered by the Arbitration Agreement. AHP aso arguesthat the
issuesraised in thisaction areso intertwined with theissuesraised in the Indemnification Arbitration that
al clamsshould be heard by Judge Gafni in order to avoid incons stent findings. Thiscourt doesnot agree.

Theissue before Judge Gafni was whether the Arbitration Agreement covered AHP sclaim for
the Patent Settlement Amounts. Judge Gafni ruled that the Arbitration Agreement did not give him
jurisdiction over that claim. The central issue before this Court iswhether AHP violated the Settlement
Agreement by bringing the claim for the Patent Settlement Amounts before Judge Gafni. Now that Judge
Gafni has ruled on the issue and AHP has represented that it does not intend to appeal, that ruling

constitutesafina order, which has preclusive effect with respect to the issue before Judge Gafni. See

Ottaviano v. SEPTA, 239 Pa. Super. 363, 361 A.2d 810 (1976) (applying doctrine of collateral estoppe
to arbitration award). Since this court is bound by Judge Gafni’ s decision, there cannot now be an
inconsistent judgment.

Just asthe Arbitration Agreement does not give Judge Gafni jurisdiction over AHP sclamfor the
Patent Settlement Amounts, it doesnot give him jurisdiction over Scandipharm’ srelated claimsraisedin
thisaction. Thepartiesdo not disputethat the Arbitration Agreement covers thoseclamsraisedin AHP' s
Amended Complaint in the Indemnification Arbitration. Scandipharm’sclaim that AHP breached the
Settlement Agreement is, therefore, not one of those clamsthat the parties agreed to submit to arbitration.

Furthermore, under the terms of the Settlement Agreement, the parties are entitled to bring an action in



court to enforceitsterms. Thisiswhat Scandipharmisdoing here. See Settlement Agreement, 132 This
court, and no other forum, has jurisdiction to hear Scandipharm’ s claims involving the Settlement
Aqgreement.

B. Scandipharm’s Fraud Claim Must Be Dismissed.

AHP urgesthat Scandipharm’ sfraud clamisduplicative of itsbreach of contract clams. In order
todistinguishitsfraud claimfromitsbreach of contract claim, Scandipharm arguesthat the alleged fraud
wasin theinducement (of the Settlement Agreement and the Arbitration Agreement) rather thanintheir
performance. In addition, Scandipharm contends that its breach of contract claim is based on the
Settlement Agreement only. Therefore, there is no bar to a fraud claim involving the Arbitration
Agreement. However, this court does not find that Scandipharm’ s position has merit.

1 Scandipharm Does Not Have a Claim For Fraud In The
| nducement With Respect To The Settlement Agreement.

Scandipharm’ s claim that the Settlement Agreement wasfraudulently induced by AHP isbarred
by thegist of the action doctrine.  Thisdoctrine* precludes plaintiffs from re-casting ordinary breach of
contract claimsintotort claims. . . Tort actionsliefor breaches of dutiesimposed by law asamatter of
social policy, while contract actions lie only for breaches of duties imposed by mutual consensus

agreements between particular individuals.” Etall, Inc. v. Elias/Savion Advertising, Inc., 811 A.2d 10, 14

% The Settlement Agreement requires that any such action be brought in the United States
District Court for the Eastern District of Pennsylvania. Settlement Agreement, 13. Initsfirst set of
Preliminary Objections, AHP maintained that this action should have been brought in the District Court
rather than before this court. However, AHP has not renewed this objection, no doubt because it
recognizes that the District Court no longer has jurisdiction over Scandipharm’s claims. See U.S. Dist.
Ct. Loca RulesE.D. Pa,, Civil Rule 41.1 (District Court retains jurisdiction over settlements for only
90 days).



(Pa. Super. 2002). A tort clamisbarred “wherethe duties alegedly breached were created and grounded
inthe contractitsdlf . . .[or] thetort claim essentially duplicates a breach of contract claim or the success
of [thetort claim] iswholly dependent on thetermsof the contract.” 1d. at 19 (dismissing clamsfor fraud
in performance of contract against defendants.)

Scandipharm claimsthat AHP represented that it would not seek to recover the Patent Settlement
Amounts from Scandipharm, which was one of the inducements for Scandipharm to enter into the
Settlement Agreement. Since AHPisnow trying to recover those amounts, Scandipharm aversthat AHP' s
representation must have been false when made. However, Scandipharm also clams that AHP's
representation is expressly set forth in the Settlement Agreement. See Amended Complaint, 5.
Therefore, AHP salleged failure to live up to its representation is a breach of that contract, if anything.
Clearly, the gist of Scandipharm’s action against AHP with respect to the Settlement Agreement isin
contract, notintort. Accordingly, Scandipharm’ sclam for fraud with respect to the Settlement Agreement
should be dismissed.

2. Scandipharm Does Not Have A Claim For Fraud In
Thelnducement of The Arbitration Agreement.

Scandipharm claimsthat AHP represented that the Arbitration Agreement covered only those
clamsseat forthinthe Amended Complaint inthe Indemnification Arbitration. Notwithstanding this, AHP
attempted to arbitrate an additiona claim for the Patent Settlement Amounts. However, Judge Gafni has
ruled that the Arbitration Agreement does not encompassthose claims. Since Judge Gafni has held that
the Arbitration Agreement sayswhat Scandipharm believed it did, Scandipharm cannot claim to have been

misled by AHP as to the Arbitration Agreement’s coverage. Therefore, Scandipharm’s claim that



Arbitration Agreement was fraudulently induced by AHP must be dismissed as moot.

In addition, Scandipharm assertsthat the Arbitration Agreement, by its own terms, waslimited to
the dispute outlined in the Amended Complaint in the Indemnification Arbitration. See Amended
Complaint, 163. Thus, AHP salleged misrepresentation regarding thereach of the Arbitration Agreement
isst forthinthe Arbitration Agreement itself.  Therefore, Scandipharm’sclam for fraud in the inducement
of the Arbitration Agreement is, in reality, merely a claim for breach of the Arbitration Agreement.
Although Scandipharm did not bring aclaim entitled “ breach of contract” with respect to the Arbitration
Agreement, it did bring aclaim for breach of the duty of good faith and fair dealing with respect to the
Arbitration Agreement. “Theimplied covenant of good faith does not alow for a claim separate and
digtinct from abreach of contract clam. Rather, aclaim arising from abreach of the covenant of good faith
must be prosecuted as a breach of contract claim, as the covenant does nothing more than imply certain

obligationsinto the contract itself.” JHE. Inc. v. SEPTA, 2002 WL 1018941 (Phila. Com. Pl. May 17,

2002). Since Scandipharm has in effect pled a claim for breach of the Arbitration Agreement,
Scandipharm’ sclaim for fraud based on AHP saleged misrepresentation with respect to the Arbitration
Agreement should also be dismissed under the gist of the action doctrine.

C. Scandipharm’s Claim for Abuse of Process Must Be Dismissed.

Abuse of processis*“the use of legd process as atactica weapon to coerce adesired result that

is not the legitimate object of the process.” McGeev. Feege, 517 Pa. 247, 259, 535 A.2d 1020, 1026

(1987).

In order to state a cause of action for abuse of process it must be aleged that the
defendant used alegal process to accomplish apurpose for which the process was not
designed. . . . Itisnot enoughthat the defendant had bad or mdiciousintentions or that the



defendant acted from spite or with an ulterior motive. Rather there must be an act or threat
not authorized by the process, or the process must be used for an illegitimate am, such as
extortion, blackmail, or to coerce or compel the plaintiff to take somecollateral action.
Thereisnoliability where the defendant has done nothing more than carry out the process
to its authorized conclusion, even though with bad intentions.

Al Hamilton Contracting Co. v. Cowder, 434 Pa. Super. 491, 644 A.2d 188, 191 (1994).

Scandipharm clamsthat AHP caused delay inthelega proceedings between the partiesby making
anunjustified demand for the Patent Settlement Amounts and that AHP madeincons stent statementsto
thiscourt and Judge Gafni regarding itsclaim for the Patent Settlement Amounts. 1n essence, Scandipharm
iscomplaining that AHP attempted (unsuccessfully) to enlargeitsclamsin the Indemnification Arbitration
and to defend against an attack on such enlargement in this case. These actions constitute, at worst,
overzealous representation of AHP by its counsel. They do not make out a claim for abuse of process.*

D. Scandipharm’s Demand for Punitive Damages
Must Be Dismissed.

Punitive damages are not available for amere breach of contract. See Baker v. PennsylvaniaNat'|

Mut. Cas. Ins. Co., 370 Pa. Super. 461, 469-70, 536 A.2d 1357, 1367 (1987), aff’d 522 Pa. 80, 559

A.2d 914 (1989). Since Scandipharm’ stort claims have been dismissed, leaving only claimsfor breach
of contract, the request for punitive damages must be dismissed.

E. Scandipharm Cannot Recover |ts Attorneys Fees as Damages

Scandipharm claimsthat it is entitled to recover attorneys’ fees asits compensatory damages

flowing from AHP sbreach of the Settlement Agreement and/or Arbitration Agreement. In doing so,

* 1t could be argued that, in continuing to pursue this action, Scandipharm’s counsdl is being
equally overzealous.



Scandipharm isnot seeking to recover itsattorneys feesincurredin thisaction,” but rather thoseincurred
inthe Indemnification Arbitration in defending against AHP sclaimthat it is entitled to recover the Patent
Settlement Amounts. However, under “the American Rule,” aparty may not recover attorneysfeesfrom
its adversary absent an express statutory or contractual provision allowing for the recovery of such

attorneys fees. See MosaicaAcademy Charter School v. Comm. Dept. of Educ., Pa._ ,813A.2d

813, 822 (2002). See also Bunnett v. Smallwood, 793 P2d 157, 162 (Colo. Sup. 1990) (“In our view,

attorneysfeesand costs should not be awarded for breach of arelease unless (1) the agreement expressly
provides that remedy or (2) such an award is permitted by statute or court rule.”).

Scandipharm has not cited to any statute authorizing it to recover its attorneysfeesfrom AHP.
Furthermore, Scandipharm does not claim that either the Settlement Agreement or the Arbitration
Agreement providesfor itsrecovery of itsattorneys’ fees, dthough the parties could have included such
aprovisonin ether agreement. Therefore, Scandipharm may not recover the attorneysfeesit incurred in
the Indemnification Arbitration as damagesfor AHP salleged breach of the Settlement Agreement or
Arbitration Agreement.

However, snce Scandipharm claimed at ord argument that, in attempting to raise additiona capitd,
it suffered damages other than attorneys fees as aresult of AHP' s clam for recovery of the Patent

Settlement Amounts, Scandipharm’s contract claimswill not be dismissed at thisjuncture for failure to

®> Scandipharm, like many other plaintiffs, also demands its attorneys fees incurred in this action,
presumably based on the statute that allows the court to award such fees as a penalty for certain forms
of improper conduct (in thislitigation.) See42 Pa. C. S. 8 2503. The court does not at thistime rule
on whether such fees are recoverable in this action, although the court notes that it isthe rare case
where such fees are recovered.



allege damages.
CONCLUSION
For dl theforegoing reasons, defendants Preliminary Objectionsto plaintiff’ s Amended Complaint
aresustained, in part, and overruled, in part. The court will enter acontemporaneous Order consistent with

this Opinion.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.



