IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION

THE BRICKMAN GROUP, LTD., :JULY TERM, 2000
Paintiff > No. 0909
V. : Commerce Program

CGU INSURANCE COMPANY,
Defendant
V.
ARTHUR J. GALLAGHER & CO. OF
PENNSYLVANIA, INC., WILLIAM P.
CURTIS and CATHY L. JAMES,

Additional Defendants : Control No. 021187

OPINION

Presently before this Court is Defendant, CGU Insurance Co. (“*CGU”)’s Motion for Partia
Reconsideration of this Court’s Order of October 8, 2001, denying Defendant CGU’ s Motion for
Summary Judgment. Plaintiff, the Brickman Group, Ltd. (* Brickman”) hasfiled itsresponsein opposition
to the Motion for Reconsideration.

For the reasons set forth in this Opinion, this Court is granting the Motion for Partia
Recons deration and entering summary judgment in favor of CGU on all remaining counts of Plaintiff’s
Amended Complaint.

BACKGROUND
Thisdisputearisesover Defendant CGU’ salleged failure to abide by apurported agreement to

sl afull program of varioustypes of liability insurance to Plaintiff Brickman under the sametermsand



conditions, including premium rates, for asix year period between July 1, 1997 and July 1, 2003. Second
Am.Compl., 1.* According tothe complaint, the purported agreement, containing both oral and written
promises, which supposedly spanned six years, isreferred to asthe “ Insurance Program Guaranteg”. 1d.
at 91 9-15.

Certain material facts are undisputed. First and foremost, the parties do not dispute that the
insurance policiessold to Brickman do not contain any of thetermsof the Insurance Program Guarantee.
SeeDef.’sMem. of Law in Support of Def.’sMot. for Summ. J,, a 5; Pl.’sMem. of Law in Opposition
to Def.’s. Mot. for Summ. J,, at 11.% It isalso undisputed that the insurance policies are annua policies,
each having aterm of twelve months from July 1% of oneyear to July 1% of the next year. See Def.’sMem.
of Law in Support of Def.’ sMot. for Summ. J., a 6; Pl."sMem. of Law in Oppositionto Def.’s. Mot. for
Summ. J,, at 12. Further, it isundisputed that theinsurance policies cover riskswithin the Commonwedlth
of Pennsylvania. See Def.’sMem. of Law in Support of Def.’sMot. for Summ. J., at 6; Pl."sMem. of
Law inOppositionto Def.’s. Mot. for Summ. J., at 12. These sameinsurance policiescontain both state-

mandated and customi zed notice provisons, relating to “ non-renewad notification” and “renewa premium

'On August 30, 2001, Plaintiff filed a Second Amended Complaint which amplified its factual
averments to its breach of contract claimsin Counts | and I1, following this Court’s Order and Opinion,
dated August 3, 2001, granting leave in part to file the amended complaint. The Second Amended
Complaint isto be treated as the only complaint before this Court as it supersedes all previoudly filed
complaints. See Vetenshtein v. City of Philadelphia, 755 A.2d 62, 67 (Pa.Commw.Ct. 2000)(an
amended complaint virtually withdraws the original complaint and takes its place)(citations omitted).

*Plaintiff does not dispute this fact but maintains that the Insurance Program Guaranteeis a
distinct and separate contract, apart from the insurance policies, and that Pennsylvanialaw and the
practice in the trade do not require rate guarantees to be attached as an endorsement to insurance
policies. See Pl."s Mem. of Law in Opposition to Def.’s Mot. for Summ. J., at 11. For the reasons set
forth in the “discussion” section of this Opinion, this Court disagrees with this contention.
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quotation commitment”. See Def.’s Mem. of Law in Support of Def.’ sMot. for Summ. J,, at 6-8; Pl.’s
Mem. of Law in Opposition to Def.’s. Mot. for Summ. J,, at 13-15.

In addition, Brickman did not pay additional monies for the purported Insurance Program
Guarantee, beyond the premiums paid for theinsurance policies. See Def.’sMem. of Law in Support of
Def.’sMot. for Summ. J., at 11; Pl."sMem. of Law in Opposition to Def.’s. Mot. for Summ. J., at 21.
Rather, Brickman relied upon the Insurance Program Guarantee in moving its business from Royal
Insurance Company (“Royal”) to CGU in 1997. SeeDef.’sMem. of Law in Support of Def.’sMot. for
Summ. J,, a 12; Pl.’sMem. of Law in Opposition to Def.’s. Mot. for Summ. J,, a 22. And intheyears
that followed, Brickman remained with CGU instead of moving itsinsurance businessin relianceonthe
Insurance Program Guarantee. See Def.’sMem. of Law in Support of Def.’sMot. for Summ. J,, at 12;
Pl.’sMem. of Law in Opposition to Def.’s. Mot. for Summ. J., at 22-23.

Evenif other factsarein dispute, the above-stated undisputed facts arefatd to plaintiff’ sbreach
of contract claims since those claims are singularly based on the Insurance Program Guarantee.

DISCUSSION

InitsMotion for Partial Reconsideration, Defendantsfocus on the narrow issue of whether the
Insurance Program Guarantee, upon which Plaintiff basesits breach of contract clam(s), is unenforcegble
and illegal under Pennsylvanialaw because it violates 40 P.S. § 275° and 40 P.S. § 471* since this
purported agreement is not specifiedin theinsurance policiesthemsalves. Plaintiff, in turn, arguesthat the

Insurance Program Guarantee cannot be considered a“rebate” or “inducement” asthose terms are used

*The Insurance Department Act of 1921, May 17, P.L. 789, art. VI, § 635.
*The Insurance Company Law of 1921, May 17, P.L. 682, art. |11, § 346.
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in either section of Title 40. Further, Plaintiff arguesthat CGU’smotion is untimely, having been filed
approximately five (5) months after this Court’s Order, dated October 8, 2001.

Generdly, “[m]otionsfor reconsderation are discouraged unless the facts or law not previoudy

brought to the attention of the court areraised.” S.A. Arbittier et d., Philade phia Court of Common Pleas

Civil Practice Manudl, § 7-2.8 (10" ed. 2000). A court hasinherent power to reconsider its own rulings.

Moorev. Moore, 535 Pa. 18, 25, 634 A.2d 163, 167 (1993); Hutchison v. Luddy, 417 Pa. Super. 93,

108, 611 A.2d 1280, 1288 (1992). See 42 Pa. C.S.A. 8 5505 (tria court may reconsider its own order
within thirty daysof entering theorder). Thegatute limiting thetimefor reconsideration of ordersto thirty
(30) daysappliesonly tofinal, appealable orders. Hutchison, 417 Pa. Super. at 108, 611 A.2d at 1288.
“Where an order doesnot effectively placethelitigant out of court or end thelawsuit, itiswithinthetria
court’ sdiscretion to entertain amotion to reconsider theinterlocutory order outsdethethirty day timelimit

setforthin42 Pa. C.S.A. 85505.” 1d.°> Seedso, Key Automotive Equip. Specidigts, Inc. v. Abernethy,

431 Pa. Super. 358, 362, 636 A.2d 1126, 1128 (1994)(holding that trial court properly exercised its
discretion to sua sponte reconsider its order, denying preliminary objections, beyond the 30-day time limit
asthe order was interlocutory).

Under the PennsylvaniaRules of Civil Procedure, the court must grant summary judgment if (1)
thereisno genuineissue of any amaterial fact asto anecessary e ement of the causeof action or defense
that could be established by additiond discovery or expert report, or (2) after the completion of discovery,

aparty bearing the burden of proof on anissue hasfailed to produce evidence of facts essentid to the cause

*Here, Defendants’ mation for reconsideration is of an order which isinterlocutory in nature,
and, thus, the thirty-day time limit does not apply though the motion was filed within that time limit.
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of action or defense such that ajury could return averdict in hisfavor. Pa. R. Civ. P. 1035.2. The moving

party hasthe burden to provethat thereis no genuineissue of material fact. Hagansv. Condtitution State

Serv. Co., 455 Pa. Super. 231, 254, 687 A.2d 1145, 1156 (1997). Once the moving party meets this
burden, the non-moving party must set forth specific facts showing that thereisagenuineissuefor trid. 1d.
at 254,687 A.2d at 1156. Thetria court’ sfunctionisto determinewhether there are controverted issues
of fact, not whether thereis sufficient evidenceto provethe particular facts. 1d. at 254, 687 A.2d at 1157.
A motion for summary judgment must be viewed in the light most favorable to the non-moving party, and
all doubts asthe existence of agenuineissue of materia fact must be resolved against the moving party.

Pennsylvania State University v. County of Centre, 532 Pa. 142, 145, 615 A.2d 303, 304 (1992). Only

wherethereisno genuineissue asto any materia fact and it isclear that the moving party isentitled to
judgment asamatter of law will summary judgment be entered. Skipworthv. Lead IndustriesAss n., Inc.,
547 Pa. 224, 230, 690 A.2d 169, 171 (1997).

Under Pennsylvanialaw, insurance agentsand insurance companiesare prohibited from offering
or granting premium rebates, specia advantages or other inducementsto aprospective client to securean
insurance contract where such offersare not incorporated within thepolicies. See40P.S. 8275; 40 P.S.
8 471. Section 275 readsin pertinent part:

No insurance agent, solicitor or broker, personally or by any other party, shall offer,
promise, allow, give, set off, or pay, directly or indirectly, any rebate of, or part of,

the premium payable on the policy . . . or other benefit founded, arising, accruing or

to accrue thereon or therefrom, or any special advantage in date of policy or age of issue,
or any paid employment or contract for services of any kind, or any other valuable
consideration or inducement, to or for insurance on any risk in this Commonwealth,
now or hereafter to be written, which is not specified in the policy contract of

insurance; nor shall any such agent, solicitor, or broker, personally or otherwise, offer
promise, give, option, sell or purchase any stocks, bonds, securities, or property or




any dividends or profits accruing or to accrue thereon, or other thing of value
whatsoever, as inducement to insurance or in connection therewith. . . .

40 P.S. 8 275 (emphasisadded). Section 471, which applies to insurance companies, associations or
exchanges, includingitsofficersor members, containsaparale provisonthat smilarly prohibitsinsurance
companiesfrom offering any specid advantage or inducement which isnot specified in theinsurance policy.
40P.S. §471.

“Theobject of thislegidationisto outlaw unfair trestment of prospectiveinsurance clients of the

same class.” Blouch v. Clifford R. Zinn & Son, Inc.. 350 Pa. Super. 327, 331, 504 A.3d 862, 864

(1986)(citing McDowell v. Good Chevrolet-Cadillac, 397 Pa. 237, 242-43, 154 A.2d 497, 500 (1959)).

As stated by the Pennsylvania Supreme Court:

The thrust of the anti-rebate provisions of the statute is against the placement of

insurance whereby the insured secures the insurance at afavored rate, regardless

of the mode of the manner in which such favored rate is obtained. The court below

well stated that ‘asis universally stated and recognized, areduction of cost isthe

test of whether or not the statute is being violated' . . . .
McDowell, 397 Pa. at 242-43, 154 A.2d at 500. See also, 5 Couch on Insurance, § 69.33 (3" ed.
1996)(“ The purpose of statutes prohibiting discrimination and of anti-rebate statutesis to protect the
solvency of theinsurance companies, prevent unfair discrimination among insureds of the same class protect
the quality of service, avoid concentration of the market in afew insurance companies, and avoid unethical
sales practices.”).

Defendant relies upon American Ass n. of Meat Processorsv. Casuaty Reciproca Exchange, 527
Pa. 59, 588 A.2d 491 (1991). Inthat case, the defendant insurer paid arebate to the plaintiff association

based on a percentage of the premiums paid to theinsurer under the workers' compensation insurance



program. |d. at 62, 588 A.2d at 493. The payments were made to the association under assignments
made by the association’ sinsured members. 1d. Inthefina year, the defendant insurer failedto pay a
dividend or rebate to the association and the associ ation brought abreach of contract action against the
insurer. Id. The rebate arrangement was pursuant to an oral agreement which was not set forth in the
policy. 1d. at 63-64, 588 A.2d at 493-494. Both the trial court and the Superior Court upheld the
judgment in favor of the association. Id. at 63, 588 A.2d at 493. The Pennsylvania Supreme Court
reversed based on 40 P.S. 8 275, determining that the statute did apply and that the defendant insurer did
not waivetheillegality of the contract by failing to raise theissue until post-trial motions. 1d. at 67-68, 588
A.2d at 495-96. Asstated by the court, “whenever it appearsthat the enforcement of a contract would
violate public policy, the court should dismissthe proceedings of itsown motion.” Id. at 68, 588 A.2d at
496 (emphasisin original).

Paintiff, in turn, relies upon Commonwedth v. Fuhrer, 52 Pa. D. & C.2d 142 (C.P. Dauphin Cty.

Aug. 11, 1970), aff’d 218 Pa. Super. 867, 279 A.2d 233 (1971), which involved an appeal of an
adjudication of the Pennsylvanialnsurance Commissioner which suspended the insurance agent’ s license
and imposed a fine upon him, based on the determination that he violated Section 275 in offering an
inducement to obtain insurance business. 52 Pa. D. & C.2d at 142-43. The agent, acting on behdf of an
insurance company had an arrangement with abank, pursuant to which the bank would collect premiums
for credit lifeinsurance for the bank’ s consumer loan customers. 1d. at 142. The bank would thereby
retain the moniesin an account which maintained aminimum balance and would afford the accrual of
interest. Id. The court found that there was no evidence that the agent made representationsto prospective

insureds or customers of the bank, but that the insurance rate that would be charged would be as



prescribed by the Insurance Department without exception or qualification. 1d. at 145. The court also
found no evidence that the agent made any offer or inducement to makeit possiblefor insuredsto obtain
insurance from his company at favored rates. 1d. It, therefore, held that the agent did not violate the
relevant sections of the Insurance Department Act. 1d. at 146.

Here, it isundisputed that the Insurance Program Guarantee was not incorporated in the insurance
policies sold to Brickman. Further, Brickman concedesthat it relied on the Insurance Program Guarantee
inmoving its businessfrom Roya to CGU and in remaining with CGU. See Second Am. Compl., 1115
16, 22-23, 25. Paintiff, indeed, contendsthat the Insurance Program Guaranteeis a separate and distinct
contract from theinsurance policies. Pl.’sMem. of Law in Oppostionto Def.’sMot. for Summ. J,, at 11.
This very argument proves fatal to Plaintiff’s breach of contract claims.

“Asagenera rule, an agreement which violates a statutory provision, ‘or which cannot be

effectively performed without violating [a] statute, isillegd, unenforceableand void abinitio’.” Watrd v.

Commonweslth, Dept. of Educ., 88 Pa. Commw. 1, 5, 488 A.2d 378, 381 (1985), aff’d, 513 Pa. 61, 518

A.2d 1158 (1986). See dso, Ballinger Co. v. Widmann Brewing Corp., 339 Pa. 289, 293, 14 A.2d 81,

83 (1940)(“ courtswill not lend their aid to the enforcement of unlawful contracts which are founded upon
transactions in violation of public policy declared by the legislature.”).

Thus, here, amilar to American Ass n. of Meat Processors, sncethe Insurance Program Guarantee

wasnot incorporated or endorsed within theinsurancepolicies. Further, it seemsclear that the Insurance
Program Guaranteewasan “inducement” or specia advantageto purchaseinsurance. Assuch, it may be
deemed illegal under either 40 P.S. 8 275 or 40 P.S. 8 471. While this Court does not condone the

making of illegal contractsby insurersto avoid liability to their insureds, this Court cannot enforcethe



Insurance Program Guarantee and must grant summary judgment in favor of CGU on the breach of
contract claims, which are the only remaining claims in the Second Amended Complaint.
CONCLUSION
For the reasons set forth above, this Court is entering a contemporaneous Order, granting the
Motion for Partial Reconsideration and granting summary judgment in favor of CGU on the breach of

contract claims.

BY THE COURT,

JOHN W. HERRON, J.

Dated: March 26, 2002



IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION

THE BRICKMAN GROUP, LTD., :JULY TERM, 2000
Paintiff > No. 0909
V. :  Commerce Program

CGU INSURANCE COMPANY,
Defendant
V.
ARTHUR J. GALLAGHER & CO. OF
PENNSYLVANIA, INC., WILLIAM P.
CURTIS and CATHY L. JAMES,

Additional Defendants . Control No. 021187

ORDER
AND NOW, this26th _ day of _March, 2002, upon congderation of Defendant CGU Insurance
Co.’sMotion for Partial Reconsideration of the Order, dated October 8, 2001, denying Defendant’s
Motion for Summary Judgment, Plaintiff’ sresponsein opposition thereto, all other mattersof record and
in accord with the Opinion being filed contemporaneoudy withthis Order, it ishereby ORDERED that
theMotion for Partial Reconsideration is Granted and summary judgment isentered in favor of CGU

Insurance Company and against The Brickman Group, Ltd. on the remaining Counts of the Second



Amended Complaint, sounding in breach of contract.

BY THE COURT,

JOHN W. HERRON, J.
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