IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY

FIRST JUDICIAL DISTRICT OF PENNSYLVANIA

CIVIL TRIAL DIVISION

GEORGE DEARLOVE, and : NOVEMBER TERM, 2001
ANNAREGINA ROBERTS
Plaintiffs, : No. 1031
V. : COMMERCE PROGRAM

GENZYME TRANSGENICS CORPORATION, : CLASSACTION

Defendant. : Control No. 011766

ORDER

AND NOW, this 19th day of July 2002, upon consideration of defendant, Genzyme
Transgenics Corporation’ sPetition to Dismiss Pursuant to 42 Pa. Cons. Stat. Ann. 85322(e), the plaintiffs
response in opposition, the respective memoranda, all matters of record, and in accord with the

contemporaneous Opinion filed of record, it is hereby ORDERED that the Petition is Denied.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.



IN THE COURT OF COMMON PLEASOF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA

CIVIL TRIAL DIVISION

GEORGE DEARLOVE, and : NOVEMBER TERM, 2001
ANNAREGINA ROBERTS
Plaintiffs, : No. 1031
V. : COMMERCE PROGRAM

GENZYME TRANSGENICS CORPORATION, : CLASSACTION

Defendant. : Control No. 011766

OPINION

Albert W. Sheppard, Jr., J. .ot July 19, 2002

Defendant, Genzyme Transgenics Corporation (“GTC”), hasfiled aPetition to Dismiss plaintiffs
classaction Complaint pursuant to 42 Pa. C. S. 8 5322(¢e). For the reasons set forth, the court isissuing
a contemporaneous Order denying the Petition.

FACTUAL ALLEGATIONS

Plaintiffs, George Dearlove and Annaregina Roberts, filed this class action alleging that GTC

canceled the putative plaintiffs’ stock options, originaly granted to them pursuant to GTC' s 1993 Equity

Incentive Plan (“Plan”), in violation of the Plan. Compl., 1 29-31.



GTCisabiopharmaceuticascompany with its headquartersand principa placeof businessat 175
Crossing Boulevard, Framingham, Massachusetts. Petition, 1 1-2. Framingham,
Massachusettsislocated gpproximately 290 milesfrom Philadel phia, Pennsylvania. Petition, 4; Answer?,
14.

Previoudy, GTC owned asubsidiary cdled PrimedicaCorporation, dso abiotechnology company
withits headquartersand principa place of businessin Worcester, Massachusetts. Petition, §28; Answer,
128. GTCdso previoudy owned Primedica sfivesubsdiaries: PrimedicaWorcester, Inc. (principa place
of businessin Worcester, Massachusetts), Primedica Cambridge, Inc. (principal place of businessin
Cambridge, Massachusetts), PrimedicaArgus Research Laboratories, Inc. (principa place of businessin
Pennsylvani&), PrimedicaRedfield, Inc. (principa placeof businessin Redfidd, Arkansas), and Primedica
Rockville, Inc. (principa place of busnessin Rockville, Maryland). Petition, 1 29-34; Answer, 11 29-34.
(Primedica Corporation and its five subsidiaries will be referred to in this Opinion, collectively, as
“Primedica.”)

The plaintiffs are employees of Primedica Argus Research Laboratories. Compl., 14. Plaintiff,
George Dearlove, resdesin Landenberg, Pennsylvania, and plaintiff, Annaregina Roberts, residesin
Philadelphia, Pennsylvania. Compl., 11 1-2; Answer, 1 51.

IN 1993, GTCinstituted astock option plan entitled the 1993 Equity Incentive Plan (“Plan”) to

! Referencesto “Answer” in this Opinion refer to plaintiff’s Answer to the Petition to Dismiss.

2 Plaintiffs allege that Primedica Argus Research Laboratories, Inc.’s principa place of
businessisin Horsham, Pennsylvania, whereas defendant alleges that it isin Argus, Pennsylvania.
Petition, 1 32; Answer, 1 32. For present purposes thisis not a disputed material fact. The parties

agree that Primedica Argus Research Laboratories, Inc.’s principal place of businessisin Pennsylvania,

although not in Philadel phia County.



award GTC stock optionsto theemployeesof GTC and Primedica. Petition, 1115-6. Beginningin 1993,
GTC awarded stock options pursuant to the Plan to Primedicaemployees, including the plaintiffs. Petition,
19142-43; Answer, 1142-43; Compl., 116, 9. The Plan statesthat its provisions“shall be governed by
and interpreted in accordance with the laws of the Commonwealth of Massachusetts.” Petition, 1 9.

On February 26, 2001, GTC sold Primedicato Charles River Laboratories International, Inc.
(“Charles River”), abiotechnology company with its headquarters and principa place of businessin
Wilmington, Massachusetts. Petition, 135-36. Defendant contendsthat upon the sale of Primedica, “the
Plan required the exercise or cancellation of the vested shares held by those employees within ninety days
of theclosing of thesale.” Petition, 145. Accordingto GTC, on March 9, 2001, it notified Primedica
employees who held stock options that they had until May 26, 2001 to exercise their vested options.
Petition, 146; Answer, 1146, 51. Plaintiffsdisputethis, contending that no Pennsylvaniaemployeewas
givennotice. Thosestock optionsheld by Primedicaemployeeswhich were not exercised by May 26,
2001, were canceled. Compl., 1 31.

Dearlove and Roberts bring the complaint on behalf of a putative class which includes “all
employees of Primedica Corporation and it[s] subsdiarieswho, asof February 7, 2001, had been awarded
stock options and who had not yet exercised their options.” Compl., 1113. Plantiffsalegethat the putative
classiscompaosed of 641 former employeesof Primedica. Answer, 11142-43. Plaintiffsbasethisalegation
on adocument produced by defendant containing the last known addresses of dl employees of Primedica
who, as of February 7, 2001, had been awarded stock options and who had not yet exercised their

options. Answer, Ex. 5, Defendant’ s Response to Plaintiffs Request for Interrogatories No. 1.



Paintiffsallegethat of these 641 former Primedicaemployees, 299 (or 46.6%) have addressesin
M assachusetts, 145 (or 22.6%) have addressesin Pennsylvania (17 of whom arein Philadelphia), 70 (or
10.9%) have addressesin Maryland, 68 (or 10.6%) have addressesin Arkansas, and 59 (or 9%) have
addressesin eeven other states (including 19 in Connecticut, 8 in Rhode Idand and 6 in New Hampshire).
Answer, 1 42.

Defendant allegesthat “[a] sof February 26, 2001, stock optionsissued pursuant to the Plan were
held by 38 current and former employees of Primedica Corporation, 301 current and former employees
of PrimedicaWorcester[, Inc.] and Primedica Cambridge|, Inc.], 78 current and former employees of
Primedica Rockvillg[, Inc.], 153 current and former employees of Primedica Argus [Research
Laboratories, Inc.], and 66 current and former employees of Primedica Redfield[, Inc.].” Petition, {42.

Intheir complaint, plaintiffs have aleged three counts against defendant GTC: breach of contract,
breach of covenant of good faith and fair deding, and unjust enrichment. Compl., 11 28-36; 37-42; 43-47.

Theinstant Petition seeksto Dismiss based on forumnon conveniens. Defendant contends that
this case should be dismissed and brought by plaintiffsin Worcester County, Massachusetts.

DISCUSSION

Standard of Proof to Dismiss Based on Forum Non Conveniens

Defendant relieson42 Pa. C. S. §5322(e) (“ Section 5322(e)”), which permitsa Pennsylvania
court to dismissameatter in whole or in part when the court findsthat in the “interest of substantial justice”
the matter should be heard in aforum outside Pennsylvania. To analyzedefendant’ s petition, this Court
asolooksto Pa R.C. P. 1006 (*Rule 1006") which governs changes of venue within Pennsylvania. Both

Section 5322(e) and Rule 1006 are applied in the same way in casesinvolving a petition to transfer venue
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based on the common law doctrine of forumnon conveniens. Jonesv. Borden, Inc., 455 Pa. Super. 110,

114, 687 A.2d 392, 394 (1996), citing, Shearsv. Rigley, 424 Pa. Super. 559, 564, 623 A.2d 821, 824

(1993).2
To dismiss pursuant to Section 5322(€), acourt must first find that the case could be brought inan

dternativeforum. Farley v. McDonnell Douglas Truck Services, Inc., 432 Pa. Super. 456, 462, 638 A.2d

1027, 1030 (1994). Oncetheviability of an aternativeforum has been determined, the defendant hasthe
burden of showing that the plaintiff’s choice of forum is vexatious or oppressive. The Pennsylvania
Supreme Court has expounded on this “vexatious or oppressive” standard, stating:

[ T]he defendant may meet its burden of showing that the plaintiff’s choice of forumis
vexatiousto him by establishing with factson therecord that the plaintiff’ schoice of forum
was designed to harass the defendant, even at some inconvenience to the plaintiff himself.
Alternatively, the defendant may meet his burden by establishing on therecord that trid in
the chosen forum is oppressive to him; for instance, that trial in another county would
provide eas er accessto witnesses or other sources of proof, or to the ability to conduct
aview of premisesinvolved inthedispute. But, we stressthat the defendant must show
more than that the chosen forum is merely inconvenient to him.

Cheeseman v. Lethal Exterminator, Inc., 549 Pa. 200, 213, 701 A.2d 156, 162 (1997).

The burden on the defendant to satisfy this standard isaheavy one. Goodman v. Goodman v.

Pizzutillo, 452 Pa. Super. 436, 445, 682 A.2d 363, 367 (1996).(citation omitted). The defendant’ s burden

¥ GTC argues that athough the Pennsylvania Supreme Court modified the transfer of venue
standard under Rule 1006(d)(1) in Cheeseman, that case “ suggests’ that the standard would not be
modified for Section 5322 petitions and that the Court “would continue to apply the private and public
interests test to petitions under 85322(e).” Def’s Memorandum of Law, p. 10. The Pennsylvania
Supreme Court has not given thisinstruction, and absent any caselaw supporting GTC' s position, this
court will follow the Cheeseman standard to analyze defendant’ s Section 5322(¢€) petition. Jones, 455
Pa. Super. at 114, 687 A.2d at 394. Consequently, this court will not consider pre-Cheeseman
concerns, such as whether denying the Petition will cause congestion of this court’s docket, or what law
will ultimately govern the merits of plaintiffs' claims,
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to judtify achangein venueisincreased when aplantiff has chosen hishomeforum. Pagev. Ekbladh, 404

Pa. Super. 368, 372-73, 590 A.2d 1278, 1280 (1991).

In essence, adefendant must establish facts on the record showing in what waysthe plaintiff’s

chosen forumisvexatiousor oppressive. Hoosev. Jefferson Home Hedlth Care, Inc., 754 A.2d 1, 3 (Pa.
Super. 2000), citing Cheeseman, 549 Pa. at 213, 701 A.2d at 162. Although no evidentiary hearingis
necessary, the defendant must provide the names of the witnesseswho will be called to testify, agenera
gtatement of what their testimony will cover, and an explanation of the hardshi psthe witnesseswould suffer

if the matter remained in the plaintiff’ s chosen forum. Johnson v. Henkels& McCoy, Inc., 707 A.2d 237,

240 (Pa. Super. 1997); See dso Petty v. Suburban General Hosp., 363 Pa. Super. 277, 285, 525 A.2d

1230, 1234 (1987).(citation omitted). If the defendant failsto establish these facts, acourt must deny the
forum non conveniens petition.

For purposes of this Petition and pursuant to Pa. R. Civ. P. 206.7(c), the record consists of
plaintiffs verified Complaint, defendant’ sverified Petition to Dismiss, plaintiffs verified answer to the
Petition, aswell asthe affidavits and verified discovery responses attached to, and offered in support of
these filings.” Rule 206.7(c) states:

If an answer isfiled raising disputed issues of material fact, the petitioner may take

depositions on thoseissues, or such other discovery asthe court dlows, within thetime set

forthintheorder of the court. If the petitioner doesnot do o, the petition shal be decided

on petition and answer and al averments of fact responsive to the petition and properly
pleaded in the answer shall be deemed admitted for the purpose of this subdivision.

* Paintiffs argue that for purposes of evaluating the petition to dismiss, the record consists only
of plaintiffs’ answer to the petition and the defendant’ s answers to plaintiffs’ interrogatories. PItfs
Memorandum of Law, p. 2. This court disagrees based on the language of Rule 206.7(c).
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Pa. R. Civ. P. 206.7(c). Accordingly, all of plaintiffs averments of fact responsiveto the defendant’s
petition and properly pleaded shall be deemed admitted.
. Availability of An Alternative Forum

Theinitial consideration iswhether this case could be brought in an alternative forum because
“[d]ismissal of acomplaint on the grounds of forum non conveniens should not be granted when sucha
decisonresultsinthe plaintiff being unabletoingtitute an action elsewhere.” Farley, 432 Pa. Super. at 463,
638 A.2d at 1030.

Plaintiffs argue that this action could not be maintained as a nationwide class action in
M assachusetts because that Commonwed th’ s class action rule, specificdly Mass. R. Civ. P. 23(b) (“Rule
23(b)”), does not permit a putative class member to opt out of a class action. Without an opt-out
provision, plaintiffsargue that M assachusetts would not beable to comply with the United States Supreme

Court’ smandate of Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 811 (1985), that a state must permit

apotentia plaintiff the opportunity to opt out of aclass action. PItfs Memorandum of Law, p. 11.
Paintiffsfurther argue that notwithstanding the absence of an dternative forum for what they hope will be
anationwide class action, it would be ingppropriate to find that the putative class members could bring
individual actionsin dternative fora because Pennsylvaniafavors class actions in circumstances where
claims of many individuals can be resolved together. 1d. at 13.

In response, GTC contends that, despite the absence of an opt-out provision, this potential
nationwide class action could be maintained in Massachusetts in accordance with the United States
Supreme Court’ s mandate because a M assachusetts court may assert personal jurisdiction over anon-

M assachusatts res dent where there exists * some minimum contact with the Commonwedth which resulted



from an affirmative, intentiona act of the [party].” Def’s Memorandum of Law, p. 3, quoting Nilev. Nile,

432 Mass. 390, 734 N.E.2d 1153, 1158 (2000); See Eldridge v. Provident Companies, Inc., No. 97-

1099, 2000 WL 289640, * 2-3 (Mass. Super. 2000) (In consideration of amotion for nationwide class
certification, the court held that “the opportunity to opt out [of the class| may not be required in those
instanceswhere agtate can establish persona jurisdiction over dl plaintiffsor wherethe quest for equitable
relief predominatesover the pursuit of money damages.”). GTC contendsthat aM assachusetts court could
assert personal jurisdiction over Dearlove and Roberts, aswell as each of the members of the putative
class, because dl of them have worked to generate profits for GTC, a Massachusetts company, and
participated in GTC' sstock option Plan whichwasadministered in Massachusetts. Def’ sMemorandum
of Law, pp. 3-4. Thus, GTC arguesthat aMassachusetts court could serve as an dternative forum for this
action becauseit could satisfy due process concerns smply by providing notice and an opportunity for the
putative class membersto object. Furthermore, GTC urgesthat afinding that plaintiffs could bring
individua actionsin Massachusetts satisfies the requirement that an dternative forum be available for the
plaintiffsto litigate their claims. Id.

Thiscourt is persuaded that a M assachusetts court could serve as an alternative forum for this
action based on assertion of persona jurisdiction over the putative class members. However, the existence
of thedternativeforumisnot digpositive. The court must now determine whether thisforum isoppressive
or vexatious, so asto warrant dismissal.

[11.  Whether Plaintiff’s Chosen VenueisVexatiousor Oppressive
The standard mandates that defendant demonstrate on the record that the forum is indeed

oppressive, not whether thereisalack of afactua connection to the chosen forum, or whether another



forum would be more convenient. Cheeseman, 549 Pa. at 214, 701 A.2d at 162. Our Supreme Court has
held, “[c]laims by the defendant in its petition that no significant aspect of the case involves the chosen
forum, and that litigating in another forum would be more convenient . . . do not amount to ashowing that
the chosen forum is oppressive or vexatious.” Cheeseman, 549 Pa. at 214, 701 A.2d at 162.

GTC citesseverd reasons, supported by verified affidavits’, why litigating this casein Philadelphia
County isoppressiveand vexatious. First, GTC arguesthat “[a]ll of theindividualsthat GTC anticipates
calingaswitnessesat tria currently work and resdein Massachusetts’ and “[a]ll of thewitnessat tria will
experience subgtantia hardshipif they arerequired to travel to Philaddphiato testify.” Petition, 11 51-52;
Affidavitsof Henry Blair 1 7; Francis Bullock 1119-10, John Green 111 7-9, PatriciaNagle 19, Alan Tuck
18. But, thefact that five affiantswho may be called astria witnessesreside in Massachusettsis not
persuasive, inand of itsalf, becauseall five need not attend for theentiretrid, but only for thetime that they
testify. Inaddition, Philadelphiaiseasly accessblefromthe areas of Massachusettswherethefiveaffiants
reside and work. Pltfs Memorandum of Law, p. 18-19. It istrue that today’s heightened security
measures canresultinincreased travel time, but with counsel’ sorganization and cooperation, these affiants
will not haveto travel “back and forth” to Philadelphiafor trid. Theaffidavitssupplied by GTC reved that
theaffiants may beinconvenienced, but do not show facts sufficient to overcomethe consideration given

to plaintiffs’ chosen forum.

> GTC has supplied affidavits by Henry Blair (member of the Board of GTC and voting
member of its Compensation Committee), Francis J. Bullock (member of the Board of GTC and voting
member of its Compensation Committee), John B. Green (Vice President and Chief Financial Officer of
GTC), Patricia Nagle (Stock Plan/401(k) Administrator for GTC), and Alan Tuck (member of the
Board of GTC and voting member of its Compensation Committee).
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GTC ds0 urgesthat “[t]he business of each of the companiesthat employstheindividudsthat GTC
anticipatescaling aswitnessesat trid will beserioudy interrupted if thoseindividud sarerequired to travel
to Philadelphiato testify.” Petition, 1 54; Affidavits of Henry Blair §/8; Francis Bullock ] 10, John Green
17,9, PariciaNagle 10, Alan Tuck 119. Thiscourt isnot persuaded that the burden of testifying a trid
will unduly oppressor vex thesefolksinthat GTC hasproduced atravel log showing that thesefiveaffiants
take frequent trips outside of Massachusetts for business and persona reasons. Answer, Ex. 4,
Defendant’ sResponseto Plaintiffs Request for Production of Documents, Addenda 1-5. If thesefive
executives can conduct and manage their work while away onbusiness and personal tripsto locationssuch
asHawaii, Bermuda, Europe, Florida, Alabamaand Colorado, this court believesthat they can do the
same while in Philadelphia for what this court will insist be as efficient atrial as possible.®

GTC dso arguesthat litigating this casein Philadel phiais oppressive and vexatious because the
relevant documents are located in Massachusetts, including “[ s preadsheets that track the disposition of
optionsissued to Primedicaempl oyeesunder the Plan between 1993 and 2001, copiesof correspondence
from GTC to the Primedicaempl oyees who were awarded options during that period, the 1993 Equity
Incentive Plan, the Plan prospectuses, [ ] copies of award certificates issued under the Plan” and “ minutes
of the meetings of the [ Compensation] Committee throughout the period 1993 to the present.” Petition,
11148-49. Thelocation of these documents does not present an insurmountableimpediment, however,
because plaintiffs counsel has offered to review the documentswherethey arelocated and arrangefor

copying and shipping. Answer, 148. Requiring GTC to copy and mail certain select documentscrucid

® To decrease any inconvenience, this court will require counsel to accommodate the business
schedules of GTC' s trial witnesses as much as possible.
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totheissuesin thiscasewould not qualify asbeing sufficiently oppressiveto warrant dismissal. Inaddition,
GTC’ sargument that plaintiffs have not asserted that any relevant documents or sources of proof are
located in Pennsylvania(Reply, pp. 10-13) isnot controlling becauseit isthe burden of the party moving
for dismissal or transfer based on forum non conveniensto show the oppressive or vexatious nature of
the chosen forum. Itisnot the burden of the non-moving party to show otherwise. Goodman, 452 Pa.
Super. at 445, 682 A.2d at 367.

Futhermore, GTC’ sargument that this court should not defer to the chosen forum because the
putative class membersreside in other states, such as Arkansas, Maryland and Massachusetts, is not
determinative whether theforum isoppressive or vexatiousto the defendant. Def’ sMemorandum of Law,
p. 15. Similarly, GTC' sargument that the chosen forum does not have a sufficient nexus to the stock
option Plan administered in Massachusettsis not compelling. Def’sMemorandum of Law, pp. 22-23.
These arguments s destep the rel evant test whether theforum is oppressive and vexatiousto the defendant.
They focus instead on extraneous issues such as whether thereis alack of afactual connection to the
chosen forum, whether another forum would be more convenient, and how significant therole of each of
the plaintiffswill be. Cheeseman, 549 Pa. at 214, 701 A.2d at 162.

GTC' srdianceon Internationa Mill Services, Inc. v. Allegheny L udlum Corporation, No. 0106-

1559, 2002 WL 748896 (Pa. Com. P April 11, 2002) isunpersuasive. Inthat case, thiscourt transferred
venueto Washington County, Pennsylvaniawherethe defendant’ switnesseswould have had to travel over
300 milesto testify at trial, and al of the witnesses, including plaintiff’ s witnesses, resided outside of
Philade phia, mostly inwestern Pennsylvaniaand Ohio. Thiscaseisdigtinguishable. Plaintiff, Annaregina

Roberts, resides in Philadelphia County, and 16 putative class members reside in Philadel phia.
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Pennsylvaniacaselaw dictatesthat the plaintiff’ schoice of forum should given weighty consideration,
especialy when aplaintiff has chosen his home forum. Page, 404 Pa. Super. at 373, 590 A.2d at 1280.
Moreover, thefactsin theingtant case do not revedl that plaintiffs have brought this action in Philadel phia

a aninconvenienceto themsdvesin order to harassGTC. Inaddition, inlnternationa Mills, the defendant

requested atransfer of venuewithin Pennsylvania, whereasin theinstant case, GT C requestsdismissal of
thisaction dtogether.” Thisfactor, along with the other considerations, resultsin the conclusion that the

record in the instant case is distinguishable from International Mills.?

In summary, Cheeseman, infra., controls and the cong derations advanced by GTC areinsufficient
to meet that decision’s burden.
CONCLUSION
For the reasons discussed, defendant’ s Petition to Dismiss pursuant to 42 Pa. C. S. § 5322(e)

isdenied. The court will enter a contemporaneous Order consistent with this Opinion.

BY THE COURT,

ALBERT W. SHEPPARD, JR., J.

" Transfer of venue to Worcester County, Massachusetts is not an option because this court
lacks the authority to transfer matters to other states' courts. Farley, 432 Pa. Super. at 467 n.2, 638
A.2d 1032 n.2.

8 Similarly, GTC' sreliance on Grace Community, Inc. v. KPMG Peat Marwick, LLP, No.
0102-0478, 2002 WL 746379 (Pa. Com. PI. April 8, 2002) is misplaced. In that case, this court
transferred venue from Philadel phia County to Lebanon County, Pennsylvania. Unlike this case, the
record in Grace Community revealed that the plaintiffs themselves were located in Lebanon County,
and twenty-two defendant employees who worked in defendant’s Harrisburg office resided in or in
close proximity to Lebanon County, most of whom would be called at trial to testify.
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