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1) SUMVARY

Plaintiff Joyce Francese di scovered what appeared to be a
burn on her buttock while she was an inpatient at Lankenau
Hospital in Septenber, 1996. She was in the hospital for
gynecol ogi cal surgery. The burn was first seen three days after
the surgery. Because it was not clear exactly how this burn
coul d have been caused and which, if any, of the defendants could
be identified as the one that caused it, | ordered a hearing on
the summary judgnent notion. It still was totally unclear
whet her or not the injury was sonething that could have occurred
wi t hout negligence. Also, even if under res ipsa |oquitur, the
burn woul d not have been caused w thout negligence, there is no
way the plaintiff can identify which of the health care providers
woul d have caused the burn. Therefore, | granted the notion for
summary judgenent, thus dismssing the case. Plaintiffs are now
appeal i ng that deci sion.

The plaintiff's experts do not specifically identify any
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evidence critical of Dr. Bailey or Lankenau. There is no show ng

t hat any Lankenau nurse, physician or other staff did anything

wong. Al the expert reports say is that the woman had sone

injury that was "consistent wwth" a burn. There are a nunber of
ways one can suffer a burn, and many of them have nothing to do
wi th a physician's negligence. The reports are unclear as to how
any of the procedures could have caused a burn in any event.

There just is not enough evidence to show who, or, for that

matter, if anyone, was negligent.

Plaintiff raises five issues in her Statenent of Mtters
Conmpl ai ned of filed pursuant to PA R App. P 1925(b). None have
merit. |In summary, they are:

1. There was an error in granting sumrary judgnment, since there
was an i nfornmed consent issue. That argunent fails, because
there was nothing in any expert report indicating that a
risk this kind of a burn is sonething that a reasonabl e
person woul d want to know about before decidi ng whether or
not to undergo a gynecol ogi cal procedure.

2. The trial court erred in granting sumrary judgenent because
the plaintiff was in "the exclusive control"™ of hospital
personnel during the hospital stay, and did not have any
mar ki ngs before she entered the hospital. This notion
fails, because there were attendi ng physicians as well as

hospital staff taking care of her, and, noreover, sonetines



this kind of burns could occur during a procedure even
wi t hout negli gence.

3. The plaintiff clainms the doctrine of res ipsa |oquitur
precl udes summary judgnent. Just because this kind of a
burn does not occur usually in this kind of a surgery does
not identify who or when the burn was caused. Plaintiff
cannot just ask a jury to guess, as various health care
providers treated the plaintiff.

4. Plaintiff clainms a jury can rely on its common know edge to
find negligence if a hospital patient |ater devel ops a wound

to a buttock and the expert opines it is "consistent with a

burn.” There are nmany ways soneone can get burned.
5. Plaintiff clainms she can survive sumary judgnent under the
theory of "joint and several” liability. This claimis

wi thout merit, since there is not any claimthat everyone

who treated the plaintiff was negligent. A non-negligent

person is not jointly or severally liable with anyone.
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Basically, all plaintiff has shown is that she canme into the
hospital with no marking on her buttock and three days | ater
devel oped sonething that the experts say is "consistent with" a
burn. Mst particularly because nultiple health care providers,
sone agents of Lankenau and sone i ndependent contractors, treated

plaintiff, and any one of them or none of them could have done



sonet hi ng wong, does not nean that plaintiff has nmet her burden
of proof against any of them Since the expert reports are so
vague, she has not even net her burden of proof to show that the
injury is the fault of anyone's negligence.

A full discussion follows.

FACTS

Plaintiff was admtted to Lankenau for gynecol ogi cal
surgery, under the advice of Dr. Bailey, on Septenber 25, 1996.
Dr. Bailey was the plaintiff’s attendi ng physician during her
stay at Lankenau. He was al so the surgeon in charge of personnel
in the operating roomand he perfornmed the foll owm ng sequence of
procedures on the plaintiff; a dilatation ans curettage, and a
total abdom nal hysterectony. |n addition, non-defendant
physi ci ans performed a chol ecystectony and an exploration of the
right kidney on the plaintiff during the Septenber 25, 1996
surgery. For the hysterectony and the chol ecystectony,
el ectrocaut ery equi pnent and a groundi ng pad were used.

Plaintiff had no awareness of what happened to her fromthe
time she was placed under anesthesia until she awoke in the
recovery room Upon admttance to Lankenau and prior to the
surgery, an assessnent of the plaintiff’'s skin reveal ed no
breakdown. In addition, Dr. Bailey did not observe any marks on
the plaintiff’s right buttock prior to and during the surgery.

Three days after the surgery, Plaintiff experienced a



pai nful sensation on her right buttock and reported the pain to
a Lankenau nurse. The nurse noted that the plaintiff had a
grade Il skin wound on her right buttock. Plaintiff was

di scharged from Lankenau wi t hout receiving treatnment for the
wounds. Thirteen days after the surgery, Dr. Bailey comrenced
treatment for the plaintiff’s wounds during an office visit. Dr.
Bai l ey characterized the wounds as a cautery burn.

DI SCUSSI ON

The Plaintiff does not clearly state the reasons why the
summary judgenent notion should be over turned. |Instead
Plaintiff seens to just restate the facts stated in the argunent
for the sunmary judgenent. Plaintiff still does not conme up with
anyt hing convincing that identifies or even criticizes the care
of any certain doctor. Plaintiff sinply has no expert w tness
and can not point to any one surgery or doctor that caused the
injury to the plaintiff.

Plaintiff’s first argunent on appeal is that there was an
error in granting summary judgenent since there was an inforned
consent issue. The goal of informed consent law is to provide
the patient wwth material, not all known information necessary
for the patient to determ ne whether to proceed with the given
procedure or to remain in the present condition. Doctors are not
required to give every patient a conplete course in anatony and

to explain every risk no matter how renote before a consent wll



be valid. Jeffries v. MCaque, 242 Pa. Super 76, 363 A 2d 1167

(1976). dains based on a lack of inforned consent require
expert testinony to establish that an undi sclosed risk occurred
and that this risk was one a reasonabl e person woul d have want ed

to know about prior to deciding to have the surgery. Nogowski V.

Al eno- Hammad, 456 Pa. Super 750, 691 A 2d 950 (1997). In the

present case, plaintiff presents nothing in their expert report
that says a reasonabl e person would want to know if an injury
“consistent with” a burn on the buttocks may occur before
deciding to have this type of surgery. Thus the first issue
fails.

The second issue raised on appeal is that the trial court
erred in entering summary judgenent because the plaintiff was in
t he exclusive control of hospital personal during the hospital
stay and she did not have any markings on her before she entered
the hospital. This claimfails because in addition to the
hospital staff, there were attendi ng physicians taking care of
her while she was an inpatient and it is not clear that the
hospital has a liability for all the people involved with her
care. The claimalso fails because this kind of burn could occur

wi t hout negligence. 1In order to establish the standard of care,

expert testinony is required. Brophy v. Brizuela, 358 Pa. Super.
400, 517 A . 2d 1293. Plaintiff has not presented an expert

W tness who says that this type of injury does not occur unless



negl i gence was present. Thus since the Plaintiff has not shown
that any care the plaintiff received was bel ow the standard of
care required the hospital can not be held responsible even if
they would be liable for the parties invol ved.

The third issue raised on appeal is that the doctrine of res
i psa loquitur precludes summary judgenent. The doctrine of res
i psa loquitur as provided in the Second Restatenent of Torts
states that;

1) It maybe inferred that harmsuffered by the plaintiff is

caused by negligence of the defendant when

a) the event is of a kind which ordinarily does not occur in

t he absence of negligence

b) ot her responsible causes including the conduct of the

plaintiff and third persons are sufficiently elimnated by

t he evidence AND

c) the indicated negligence is wwthin the scope of the
defendants duty to the plaintiff.
This res ipsa argunment was correctly denied by granting the
summary judgenent notion. First, the plaintiff has not shown
t hrough expert wi tnesses that this burn is something that occurs
wi t hout negligence. They have not submtted an expert report
whi ch states that this type of burn during a surgical procedure
can not occur w thout negligence. Second, the plaintiff has not

elimnated third parties fromfault. The plaintiff has not



poi nted to one defendant who should be held at fault and since
there were several doctors and nurses involved in several
operations they have not elimnated by evidence the possibility
of third parties being at fault.

The fourth issue on appeal is that an expert opinion was
not necessary to wn this case. Plaintiff argues that the jury
coul d have relied upon their common know edge to find negligence
in this case and thus no expert opinion was necessary. It is
wel | established law that in order to prove nedical negligence, a
plaintiff nmust introduce expert testinony to prove that the
conduct at issue deviated from accepted standards of nedical
practice, and that the deviation caused injury to the plaintiff.

Brannan v. Lankenau Hospital, 490 Pa. 588, 417 A 2d 196 (1980).

The requirenment of expert testinony is applicable only to those
i nstances where there is “no fund of common know edge from which
| ayman can reasonably draw the inference or concl usion of

negl i gence.” Toogood v. Rogal, 2000 PA Super. 344, 764 A 2d 552

(2000) citing Jones v. Harrisburg Polyclinic Hospital, 496 Pa.

465, 437 A 2d 1134 (1981). This exception to the general rule of
expert testinony is only applicable when the manner is so sinple
or the lack of skill or care is so obvious as to be wthin the
range of experience and conprehensi on of even non- prof essi onal

people. Hi ghtower-Warren v. Silk, 548 Pa. 459, 698 A 2d 52

(1997). It is not obvious what happens to patients during



surgi cal procedures. Most |aypeople do not have the skills or
knowl edge to know how a patient is positioned during surgery or
how a burn could occur during a surgical procedure. It was the
plaintiff’s burden to have an expert w tness present this
information. The Plaintiff did not neet this burden when they
failed to submt an expert wi tness who said this burn deviated
from accepted standards of mnedi cal procedures.

Plaintiff’s |last issue on appeal is that she can survive
summary judgenent under the theory of “joint and several”
l[tability. Under Pennsylvania law, it is well established that
if the tortious conduct of two or nore persons conbines to cause
a single harmwhich cannot be apportioned, the actors are joint
tortfeasors even though they nay have acted i ndependently; thus,
they are jointly and severally liable to the plaintiff for his or

her injuries. Kovalesky v. G ant Rug Conpany, 422 Pa. Super.

116, 618 A 2d 1044 (1993). The Plaintiff does not nake a claim
t hat everyone who treated her was negligent. Thus, since a non-
negl i gent person can not be jointly or severally liable with
anyone the claimfor “joint and several” liability nust fail.

The Plaintiff failed to neet her burden of proof to bring a
medi cal mal practice claim She has failed to show that the
injury was a result of anyone’ s negligence. The case was

correctly dismssed at the summary judgenent | evel.
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